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IS THE DOCTRINE OF EQUITABLE TOLLING
APPLICABLE TO THE LIMITATIONS
PERIODS IN THE FEDERAL TORT CLAIMS
ACT?

RICHARD PARKER*

1. Introduction

For many years, and with few exceptions, the Circuit Courts
of Appeal have adhered to a strict, jurisdictional view of the
limitations periods contained in the Federal Tort Claims Act
(FTCA).! Specifically, the courts have held that these limita-
tions periods are conditions upon the waiver of sovereign im-
munity contained in the Act.? They define the scope of a fed-
eral court’s subject matter jurisdiction in a tort action brought
against the United States. Because the limitations periods are
Jjurisdictional in nature, they must be observed strictly by
plaintiffs and construed narrowly by the courts, Moreover,
their jurisdictional nature renders them unsuitable to equitable
tolling. It follows, therefore, that untimely administrative

*Captain, Judge Advocate General's Corps (MAARNG), Deputy Staff Judge Adve-
cate, 20th Infantry Division (Light). Assistant United States Attorney, Eastern District
of Virginie; J.D,, 8t. John's University School of Law, 1982; B.S. summa cum laude,
Notre Dame College of St. John's University, 1879. The views expressed in this artlcle
are the author's and are not necessarily those held or advocated by the United States
Department of Justice or the executive agencies of the United States, The author
wishes to express his appreciation to Larry L. Gregg, Esq.. and Ms. Carol Shea for
their concributions to this article.

128 U.S.C. § 2401(b).

2 See, .9, Gould v. U'nited States Dept. of Health and Human Services, 805 F.2d 738
(4th Cir. 1880), cert. denied, 111 8. Ct. 873 (statutes of limitation in tort actions
against the federal government under the FTCA are jurisdictional and nonwaivable);
Houston v, United States Postal Serv,, 823 F.2d 896 (5th Cir. 1987) (FTCA limitations
periods are jurisdictional, so that equitable considerations that may waive or toll limi-
tations perlods in sults between private litigants are inapplicable).

- 1
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claims may not be adjudicated by the executive agencies, and
untimely lawsuits may not be heard by federal district courts,
because both are without jurisdiction to entertain these dila-
tory submissions.

Recently, in Irwin v. Veterans’ Administration,® the Su-
preme Court held that, as a general proposition, the doctrine of
equitable tolling is applicable to statutes of limitation in law-
suits brought against the United States.* The Court reasoned
that the doctrine is presumptively applicable to statutes of lim-
itation in suits involving private litigants. In many instances,
the United States has opted to waive its sovereign immunity
and to be treated as a private litigant, The Court held that in
these situations the doctrine is equally applicable to lawsuits
involving the federal sovereign.® One of the questions left un-
answered by the Jrwin Court is the applicability of its broad
holding to the limitations periods contained in the FTCA.

This issue recently was addressed by the United States Court
of Appeals for the Eighth Circuit in the case of Schmidt v.
United States.® In its initial decision in Schmidt, the circuit
court affirmed the district court's dismissal of an untimely
FTCA suit, holding that the initiation of an action against the
Tnited States within the statutory six-month period is a juris-
dictional requirement.” The Supreme Court granted Schmidts’
petition for a writ of certiorari, vacated the judgment below,
and remanded the case to the Eighth Circuit for further consid-
eration in light of its decision in Jrwin.® On remand, the circuit
court held that the FTCA’s limitations periods are not jurisdic-
tional, and strict compliance with them is not a jurisdictional
prerequisite to a suit against the government. Moreover, the
FTCA's limitations periods may be equitably tolled over the
government’s objection.?

This article argues for the proposition that the Eighth Cir-
cuit's decision in Schmidt is erroneous, and the general rule set
forth in Irwin “govern[ing] the applicability of equitable toll-
ing to suits against the Government"''? should not be applied to

31118, Ct. 453 {1990}

+Id. av 457

1.

%933 F.2d 639 (8th Clr. 1891), previously reported at 901 F.24 680 (19903, judgment
vacated and remanded, 111 8. Ct. 944 (1991)

? Schmide, 901 F.2d 680 (1850}

S frwsin, 1118, Ct. 944,

? Schmidt, 933 F.2d at 640

" Irwin, 1118 Ct at 457,
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the limitations periods contained in the FTCA. Application of
the doctrine of equitable tolling to the FTCA’s limitations peri-
ods is inconsistent with clearly discernible congressional intent
and well-established canons of statutory interpretation. More-
over, the general rule set forth in Jrwin is inimical to the oper-
ation of the remedial scheme established by the Act, and un-
necessary to secure equitable treatment for time-barred claims.

IL Irwin v, Veterans’ Administration

Shirley W. Irwin, an employee of the Veterans’ Administra-
tion (VA) Medical Center in Waco, Texas, was discharged from
his position on April 17, 1986.!! He contacted an agency equal
employment (EEQ) counsellor on June 12, 1986—twenty-five
days after his termination from federal employment.!? He al-
leged, inter alia, that he was fired unlawfully on the basis of
his race.]® The VA rejected his claim because it was untimely.¢
Irwin appealed the VA's rejection of his claim to the Equal
Employment Opportunity Commission (EEOC). The Commis-
sion affirmed the VA's decision and notified both Irwin and his
attorney of its decision by mail.

On March 27, 1987, the EEOC’s decision arrived at the office
of Irwin’s attorney. The attorney, however, was in South Ko-
rea with his United States Army Reserve unit.'® Accordingly
an employee signed a receipt for the decision.!® Irwin later
claimed to have received it on April 7, 1987; his attorney
claimed to have actually become aware of the decision on April
10, 1987.7 Irwin filed suit in the United States District Court
for the Western District of Texas on May 6, 1887 —twenty-nine
days after he claimed to have received the EEOC’s decision on
his appeal, but forty days after it was received in his attor-
ney’s office.!8

The district court determined that it lacked jurisdiction over
Irwin’s Title VII suit because it was filed in an untimely man-
ner. Specifically, the court determined that the thirty-day pe-

lrwin v. Veterans' Admin., 874 F.2d 1092 (5th. Cir. 1989), aff'd, 111 5. Ct. 453
(1980)

14 at 1093

13 Jin, 1118, Ct. at 4565,

¥ fruin, 874 F.2d at 1003

74,

%1d,

vig

e
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riod within which Irwin was required to file suit began to run
on the day that the EEOC’s decision was received in his attor-
ney's office—not when Irwin received it.!f Consequently, the
court dismissed Irwin's suit.

The Court of Appeals for the Fifth Circuit affirmed the dis-
trict court's opinion.? It determined that the district court
properly applied the ‘‘constructive notice” doctrine to the at-
torney's receipt of the EEOC’s decision. It further held that the
thirty-day period within which to file a lawsuit is a condition
on the waiver of sovereign immunity contained in Title VII.2! It
operates as a jurisdictional bar to judicial consideration of un-
timely suits, and is not subject to equitable tolling.2* Conse-
quently, Irwin's suit was untimely, and the district court
lacked jurisdiction over it.23

The Supreme Court granted certiorari and affirmed the Fifth
Circuit's decision.?* In doing so, however, it completely eviscer-
ated the jurisdictional rationale employed by the court of ap-
peals. The Supreme Court adopted ‘“‘a . . . general rule to
govern the applicability of equitable tolling in suits against the
government."'? In this regard, the Court held,

A waiver of sovereign immunity ‘“‘cannot be implied but
must be unequivocally expressed.’”” Once Congress has
made such a waiver, we think that making the rule of eq-
uitable tolling applicable to suits against the Government,
in the same way that it is applicable to private suits,
amounts to little, if any, broadening of the congressional
waiver. Such a principle is likely to be a realistic assess-
ment of legislative intent as well as a practically useful
principle of interpretation. We therefore hold that the
same rebuttable presumption of equitable tolling applica-
ble to suits against private defendants should also apply to
suits against the United States. Congress, of course, may
provide otherwise if it wishes to do s0.%¢

© g
“Id. at 1087
“id. at 1093.
14,
s
rwin, 111 8. Ct. at 453
#1d, at 437

#Id, (citatfons omitted
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Relying on precedent, however, the Court limited to two the
circumstances in which equitable tolling may save an other-
wise untimely lawsuit:

We have allowed equitable tolling in situations where the
claimant has actively pursued his judicial remedies by fil-
ing a defective pleading during the statutory period, or
where the complainant has been induced or tricked by his
adversary’s misconduct into allowing the filing deadline to
pass.?’

Thus, in a few brief paragraphs, the Court struck down the
time-honored principle that limitations periods contained in
consent to suit statutes are jurisdictional and “mean just that
period and no more."* One of the questions left open by the
Court in Jrwin is the applicability of its broad holding to cases
brought under the FTCA and the applicability of equitable toll-
ing to the limitations periods contained in the Act. The Eighth
Circuit recently provided an inaccurate answer in its decision
in Schmidt v. United States.®

III. Schmidt v. United States

Phyllis Schmidt, an airline flight attendant, was injured
when the plane on which she was flying struck a snow plow
while landing in Sioux Falls, South Dakota.? On November 1,
1985, the Schmidts filed an administrative complaint with the
responsible federal agency, the Federal Aviation Administra-
tion (FAA)® In their complaint, they alleged that FAA air
traffic controllers negligently cleared the plane to land before
ordering the driver of the snow plow to leave the runway.??
The FAA denied the claim on November 19, 1986, in a letter
received by the Schmidts’ attorney on November 24, 1986.38
The Schmidts filed suit in federal district court on May 21,

¥ Id. at 458, Irwin, however, did not benefit by this decision. The Court determined
that the principles of equitable tolling "did not extend to what was at best & garden
variety claim of excusable neglect.”

* Soriano v. United States, 362 U.S. 270, 276 (1937).

2933 F.2d 638 (1991)

3% Schmidt v. United States, 901 F.2d 680, 681 (8th Cir. 1990), judgment vacated
and remanded, 111 S. Ct. 944 (1091), decision on remand, 933 F.2d 83@ (8th Cir
1991)

sId.
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1987, and the United States moved to dismiss the case for lack
of subject matter jurisdiction.

Essentially, the Government contended that under 28 U.8.C.
§ 2401(b), the Schmidts were required to commence their suit
six months from the date upon which the FAA mailed its final
denial—not six months from the date upon which it was re-
ceived by their counsel.* The Government contended that the
FAA mailed its final denial on November 20, 1986. Conse-
quently, the Schmidts' lawsuit was filed one day beyond the
jurisdictional statute of limitations and the court, therefore,
lacked subject matter jurisdiction. The Schmidts argued that
the lawsuit was filed timely on May 21, 1987, because the no-
tice of final denial was mailed on November 21, 1986.%

The district court dismissed the Schmidts' case although it
did not decide when the denial letter was mailed. It determined
that on the Government’s motion to dismiss for lack of jurisdic-
tion, the Schmidts “bore the burden of establishing the juris-
dictional facts, and they . . . failed to do so.”?® Additionally,
the court determined that it was unreasonable for the
Schmidts to wait until May 21, 1987, to file their suit when
they knew full well that the denial letter was dated November
19, 1986.57

On appeal, the Court of Appeals for the Eighth Circuit af-
firmed the district court’s dismissal for lack of subject matter
jurisdiction ®® It held, inter alia,

Institution of an action against the United States within
the six-month limitations period is a jurisdictional require-
ment. See 28 U.S.C. § 2401(b). The district court correctly
noted that the Schmidts bore the burden of establishing
subject matter jurisdiction once the Government chal-
lenged it. The existence of subject matter jurisdiction is a

# Section 2401(b) states:

A tort claim against the United States shall be forever barred unless it 1s pre-
sented In writing to the appropriate federal agency within two years after such
claim accrues o unless action is begun within six months after the date of mail-
ing, by certified or registered mail, of notice of final denial of the claim by the
agency to which it was presented

28 US.C. 8 2401(b) (1082).
¥ Sehmidt, 901 F.2d at 681
% a.
I,
9 7d. a1 688
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question of law that the court of appeals reviews de novo
[citations omitted].?®

It went on to hold that the denial letter most probably was
posted on Noveraber 21, 1986, and the Schmidts' untimely ac-
tion was beyond the district court's subject matter jurisdic-
tion.#0

On February 19, 1991, the Supreme Court granted the
Schmidts’ petition for a writ of certiorari.#! The Court simulta-
neously vacated the decision below and remanded the case for
reconsideration in light of Irwin v. Veterans' Administration.*
On remand, the Eighth Circuit determined that the limitations
periods in the FTCA are subject to equitable tolling.# The
Court reasoned as follows:

Irwin held that statutes of limitation in suits against the
government are subject to equitable tolling. Necessary to
this expressed holding is an implied holding that strict
compliance with the statute of limitations is not a jurisdic-
tional prerequisite to suing the government. If the statute
of limitations were jurisdictional, the court would have no
power to consider tolling it.#¢

Applying this rationale to the facts of the Schmidt case, the
Eighth Circuit concluded that the untimely nature of the
Schmidts’ lawsuit was merely “'an affirmative defense which
the defendant had the burden of establishing.'*® Had the dis-
trict court considered the Government's motion as one for sum-
mary judgment rather than as a motion to dismiss, the Govern-
ment would have been required to establish the date upon
which the FAA mailed the notice, and those facts would have
been considered in the light most favorable to the Schmidts.
Because the Government never established the actual mailing
date below, the Eighth Circuit reversed the district court's de-
cigion and remanded the case for trial.“¢ As set forth below,
the Eighth Circuit’s decision in Schmidt cannot be reconciled
with either the prevailing law concerning the jurisdictional na-

2 Id, (citations omitted).

iord,

41118, Ct. 944, (1991},

g,

933 F.2d 639, 640 (8th Cir. 1891,
g,

Py
“ed,
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ture of the FTCA’s limitations periods or readily discernible
congressional intent.

IV, Summary of Current Circuit Law on the Jurisdictional
Nature of the FTCA's Limitations Periods

Currently, every circuit, except the Eighth Circuit, concurs
in the proposition that the limitations periods contained in sec-
tion 2401(b) are jurisdictional.*” Consequently, they cannot be
equitably tolled. Moreover, the Circuits that have had occasion
to comment upon section 2675 have concluded that exhaustion
of its remedial scheme is also a jurisdictional precondition to
initiating a suit under the FTCA .8 As set forth below, these
holdings are entirely consistent with discernable congressional
intent.

V. Equitable Tolling Is Inapplicable to the FTCA

The legislative history of the FTCA clearly reveals the exis-
tence of a steadfast congressional intention to establish and

4 See Sexton v. United States, 392 F.2d 626 (D.C. Cir, 1887) (§ 2401(b) is jurisdic-
tional); Gonzalez-Bernal v. United States, 807 F.2d 246 (1st. Cir. 1990) (requirements
of 8 2401 are jurisdictional and cannot be waived); In e Agent Orange Prod. Liability
Litigation, 818 F.2d 210 (2d Cir. 1987}, cert. denied, 484 U.S. 1004 (1988) (time limita-
tions in § 2401(b) are jurlsdictional in nature); Petetson v. United States, 694 F.2d 943
(3d Cir. 1982) (limitations period in FTCA cannot be extended by equitable considera-
tions); Gould v. Department of Health and Human Serv., 805 F.2d 738 (4th Cir. 1990),
cert denied, 111 §. Ct. 673, (19913 (two-year limitations period is jurisdictional and
cannot be equitably extended); Houston v. United States Postal Serv.. 823 F.2d 896
(5th Cir. 1987), cert. denied, 485 U.S. 1006 (1988) (§ 2410(b) limitations are jurisdic-
tionel and cannot be equitably extended); Allgeier v. Unlted States, 809 F.2d 869 (6th
Cir. 1890) (limitations period in § 2410 is jurlsdletional); Charlton v. United States
743 F.2d 557 (7th Cir. 1984) (six-month period in § 2410(b) is jurisdictional); Berti v.
Veterans' Admin. Hospital, 860 F.2d 338 (9th Cir. 1988) (six-month limitations period
in § 2401(b) is jurisdictional}; Anderberg v. United States, 718 F.2d 876 (10th Cir
19883), cert. denied, 466 U.S. 939 (1984) (limltations period not to be extended for
equitable considerstions), Adkins v. United States, 896 F.2d 1324 (11th Cir, 1980
(two-year limitations period is jurisdictional)

#Se¢ GAF Corp. v United States, 818 F.2d 501 (D.C, Cir. 1987) (presentation re-
quirement of § 2675(a) is jurisdictional); Swift v. United States, 614 F.2d 812 (1t Cir.
1980) (atfirming district court’s dismissal for lack of subject matter furlsdiction % hen
plaintiff failed to first provide sufficlent claim before filing suit); Willis v. United
States, 719 F.2d 608 (2d Cir. 1083); Livera v. First Nat'} State Bank of N.J. (3d Cir
1989) (presentment of statute are fonal); Plyler v. United States,
9800 F.2d 41 (dth Cir. 1990} (requirements of § 2675(a) are jurisdictional and may not
be waived); Houston v. United States Postal Serv., 823 F.2d 896 (5th Cir. 1987), cert
denied, 485 U.S. 1006 (1988) (time limitations in § 2675(a) are jurisdictional}; Charl-
con v. United States. 743 F.2d 557 (7th Cir. 1984) (presentment requirements of
& 2675(a) are jurisdictional); Lurch v. United States, 719 F.2d 333 (10th Cir. 1683),
cert. denied, 466 LS 927 (1984) (presentment of claims and denlal by agency are
Jurisdictional prerequisites to suu) Free v. United States. 885 F.2d 840 (11th Cir
1989) (8 2673(a) aQ is jurisdi ).
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maintain definite, immutable statutes of limitation in tort
claims against the United States.*® From the date of its enact-
ment, and each time it thereafter amended the FTCA, Congress
declined to apply a tolling provision to the Act's limitations
periods. This course of conduct inexorably leads to the conclu-
sion that congressional design and not congressional oversight
explains the absence of a tolling provision in the FTCA. Conse-
quently, the absence of a tolling provision should not be “rem-
edied” by applying the general tolling rule set forth in frwin.
In support of this contention, a brief discussion of the FTCA’s
legislative history is appropriate.

The FTCA was enacted in 1946.5° As originally configured, it
was an extremely limited waiver of sovereign immunity.! For

4 For example, on August 2, 1848, Congress enacted the Legislative Reorganization
Act of 1846, Pub. L. No. 801, 60 Stat. 812 (1846). Title IV of this law contained the
original FTCA. As enacted, fts one year limitations period did not contain a tolling
provision,

In 1948, Congress completely revised and recodified title 28 of the United States
Code and amended sections of the FTCA. See Act of June 25 1848, Pub. L. No. 773, 62
Stat. 868 (1848). A contemporary congressional report explains that the words “accru-
ing on and after January 1, 1946" were omitted from the law '‘(as] executed as of the
date of the enactment of the revised title.” H. Rep No. 3214, 80th Cong, 1st. Sess.
Al22 (Apr. 28, 1847). This establishes that as early a5 1948, Congress recognized the
fact that claims accruing on or before Jan. 1, 1946, were time-barred, and such claim-
ants would not be afforded relief. Congress made no provision for these individuals,
For instance, it did not enact a tolling provision by which a deserving claimant could
establish his or her lack of culpability and the meritorions nature of the claims. Ap-
parently, Congress was reluctant to change the status guo,

In 1848, Congress revised the FTCA in two significant respects, See Act of Apr, 26,
1848, Pub. L. No. 55, 63 Stat. 62 (1949). The limitations period in § 2401(b) was
increased from one to two years, and expired claims that acerued on and after Janu-
ary 1, 1946, were revived, A House report explains that Congress lengthened the
statute of limitations after reviewing the limitations periods contained in analogous
state and federal tort laws, some of which contained tolling provisions, H. Rep. No,
276, 8lst Cong,, 1st. Sess. 2-3 (Mar. 21, 1940). This review convinced the House of
Representatives that the extant one year limitations period was “manifestly unjust
and not In consonance with the [prevailing] practice. . . . " /d. Congress's ultimate
solution to the problem was to revive the time-barred claims and lengthen the limita-
tions period, instead of adding a toliing provision to the Act. This further evinces
Congress's determination not to add a tolling provision to the FTCA's limitations peri-
ods.

In 1966, Congress enacted Public Law 88-503 codified at 28 U.S.C. 88 2418, 2416
(1888); see Pub. L. No, 89-805, 80 Stat. 304 (1868). These provisions establish the time
frames within which the federal sovereign must commence actions for money damages
in federal courts. See 28 U.8.C. § 2415 (1988). Section 2418 permits these actions to be
tolled during specified periods. /d. & 2416. Congress did not extend these provisions to
tort sults brought against the federal sovereign, This merely reaffirms Congress's un-
willingness to toll the statute of limitations in tort suits brought against the federal
sovereign.

 The Legislative Reorganization Act of 1946, Pub, L. No, 78-801, 80 Stat. 812 (Aug
2, 1846).

1 For an excellent discussion of the doctrine of sovereign immunity see 6 WEIGHT,
M:LLER & KANE, FEDERAL PRACTICE AND PROCEDURE 20 B 1427 (1890). For & Judicial dis-



10 MILITARY LAW REVIEW [Vol. 185

instance, it was inapplicable to claims that accrued before
January 1, 1945.52 Further, claims that accrued on or after
January 1, 1945, were '‘forever barred" unless ‘‘within one
year after such claim accrued or within one year after the date
of enactment of the Act . . . a claim was presented to the
agency (for claims not exceeding §1,000) or an action was com-
menced [in district court] (for claims exceeding $1,000).""53 A
suit predicated upon an agency’s final denial of a claim of less
than $10,000 was required to be commenced within six months
from the date that the notice of denial was mailed to the claim-
ant,

The definitive nature of the Act's limitations periods dic-
tated the harsh results that befell claims that accrued before
January 1, 1946, as well as untimely administrative claims and
lawsuits—that is, they were ‘‘forever barred."® The Act did
not contain a tolling provision, and the jurisdictional nature of
its limitations provisions prevented agencies and courts from
entertaining equitable cases for their redemption.

It is worth noting that in 1946, Congress did not pass the
FTCA in a vacuum. Rather, it acted against a background of
extant federal legislation—including other waivers of sover-
eign immunity, some of which contained tolling provisions.5”
Clearly Congress was aware of its ability to use statutory toll-
ing provisions when it enacted the FTCA. For example, in
1946, the Judicial Code contained a six-year statute of limita-
tions on contract claims asserted against the government that
could be tolled in certain specified circumstances.’®

No suit against the Government of the United States shall
be allowed under this paragraph unless the same shall
have been brought within six years after the right accrued
for which the claim is made. The claims of married women,
first accrued during marriage, of persons under the age of
twenty-one years, first accrued during minority, and idi-

cussion of the FTCA as a waiver of sovereign immunity see Gould v, United States,
905 F.2d 738, 741-743 (4th Cir. 1990}, cert. denied, 111 S. Ct. 673 (1991),

% Pub. L. No. 601 §§ 403(a), 410(a), 424(a}; 60 Stat. 843, 846 (1946)

% [d. § 420; 60 Stat, 845

s

* Id. 68 408(a), 410(a), 424(a) (1946Y; 60 Stat. 843, 848

* See, e.9., Henson v. United States, 58 F Supp. 148 (D.C. Mo, 1949) (suit must be
brought within two years of accrual or within six months from final denial if first
presented to agenc’.

** See, eg., Tucker Act. 28 U.S C. § 41(20) (1940); Death on the High Seas Act. 46
U.S.C. 86 761, 763 (1940).

%28 U.S.C. § 41¢20) (1940} {Tucker Act)
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ots, lunatics, insane persons, and persons beyond the seas
at the time the claim accrued, . . . shall not be barred if
the suit be brought within three years after the disability
has ceased . . . %

In these circumstances Congress's failure to include in the
FTCA a tolling provision evinces the intentional nature of its
inaction, and undercuts the argument that the absence of a
tolling provision resulted from mere oversight. In other words,
in 1946 Congress knew what tolling provisions were, and if it
really wanted to do so, it could have inserted one into the
FTCA—just as it did with the Tucker Act. That Congress
failed to insert such a tolling provision proves the existence of
a congressional intention not to include that provision in the
FTCA.

This contention is borne out further by the fact that, in
1948, Congress reorganized title 28 of the United States Code,®
and recodified in section 2401(a) the Tucker Act's statute of
limitations and its tolling provision.’! At the same time, Con-
gress recodified the FTCA's statute of limitations into subsec-
tion section 2401(b).%2 It has been suggested that the recodifi-
cation of the Tucker Act's statute of limitations directly above

s1g
 The Act of June 25, 1948, was passed to "'revise, codify and enact into law Title
28 of the United States Code entitied 'Judicial Code and Judiciary.' " See Act of June
25, 1948, Pub. L. No. 773, 62 Stat, 869 (1948).
¢l The predecessor of 28 US.C. § 2401(z) (1948), was 28 US.C. 8 41(20) (1946).
Section 41(20) first wes enacted with the Tucker Act on Mar. 8, 1887, See United
States v. Greathouse, 166 U.S. 801 (1897). 28 U.S.C. § 2401(a) (1948) stated:

Every civil action commenced against the United States shall be barred unless
the complaint is filed within six years after the right of action first accrues. The
right of action of any person under legal disability o beyond the seas at the time
the claim accrues may be commenced within three years after the disability
ceases.

%2 The forerunner of 28 U.S.C. § 2401(b) (1948) was 28 U.S.C. § 942 (1946), which
was derived from § 420 of the Federal Tort Claims Act of 1946. The Legislative Reor-
ganization Act of 1946, Pub. L. No. 79-601 § 420, 60 Stat. 843, (1946). 28 U.S.C. § 842
(1946) was repealed in 1948. Act of June 25, 1948, Pub. L. No. 773, 82 Stat. 868
(1948); see Glenn v. United States, 129 F. Supp. 914, 917 (S.D. Calif. 1956), rev'd, 231
F.2d 884 (9th Cir. 1956),

As recodified [n 1048, 28 U.5.C. § 2401(b) stated, in relevant part,

A tort claim against the United States shall be forever barred unless action is
begun thereon withln one year after such claim accrues, or unless, if it is 2 claim
not exceading 1,000, it Is presented in writing to the appropriace Federal agency
within one vear after such claim accrues. If a claim not exceeding 31,000 has been
presented in writing to the appropriate Federal agency within that period of time.
suit thereon shall not be barred until the expiration of a period of stx months after
either the date of withdrawal of such claim from the federal sgency or the date of
mailing notice by the agency of final disposttion of the clairm.
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that of the FTCA's made the former’s tolling provision applica-
ble to actions brought under the latter.5®

Over the course of the last four decades the proposition that
FTCA actions may be tolled under section 2401(a) has been
rejected uniformly by the courts that have considered it.%¢ In
part, these decisions are predicated upon readily apparent con-
gressional intent,® and are well supported by accepted canons
of statutory construction.® Significantly, Congress has not ac-
ted upon these decisions. Surely, if it disagreed with any of
them it legislatively could have changed their results; but it
has not done so. Moreover, Congress has not addressed this
issue in any of the nine substantive amendments that it has
made to the FTCA since 1966.%7 Congress's thirty-plus years of
silence in the face of this line of cases supports this article’s

© Glenn v. United States, 129 F. Supp. 914 (S.D. Cal. 1955}, rev'd, 231 F.2d 884 (8th
Cir.), cert. denied, 352 U.8. 926 (1936},

% See Menkarell v. Bureau of Narcotics, 463 F.2d 88 (3d Cir. 1972); Glenn v. United
States, 128 F. Supp. 914 (S.D. Calif. 1955), rev'd, 231 F.2d 884 (Sth Cir.), cert. denied,
352 LS. 926 (1956); Wesreco v. United States Dep't of the Interior, 618 F. Supp. 562
(D Utah 1985); Foote v. Public Housing Comm'r of the Uniced States, 107 F. Supp.
270, 274 (W.D Mich 1952); Whalen v. United States, 107 F. Supp. 112, 113 (ED Pa,
1952).

52 See, 6,9, United States v Glenn, 231 F.2d 884, 886 (8th Cir. 1956}, cert. denied,
352 LS. 926 (1966). In Glenn, the Court stated

This Court does not choose to place its decision on the ground that it is clear
beyond argument that [§ 2401) (b} Is not gualified by the tolling sentence ;in §
2401] (a). But it is here held that it is not clear that the sentence in (a) qualified
the limitation on tort claims set forth in (b)

In this situation, one must look and sniff for Congressional footprints around
the statute. The Congressional history must be examined. When that is done, it
seems certain that the government's position [that FTCA actions may not be tolled)
is carrect here,

I

% Statures and regulations rust be construed to avoid absurd and whimsical results,
unrelated to congressiona) purpose. Kelly v United States, 826 F.2d 1049, 1033 (Fed
Cir. 1887) (citing Church of the Holy Trinity v United States, 143 US 457, 460
(1892); United States v. American Trucking Ass'n, 310 U.S. 534, 543 (1940}, Here, the
separate and distinct legislative histories of subsections (a) and (b} of section 2401
clearly reveal an absence of congressional intent to have them “overlap.” Thus, the
interpretation urged by plaintiff-appellant in Glenn was clearly insupportable; it
would have caused the Court to endorse a result unrelated to any discernable congres-
sional purpose

Moreover, it is well settled that a proviso—such as the tolling provision situaed in §
2401(a)—modifies the provision which Immediately precedes it, See Llewellyn, Re-
marks on the Theory of Appellate Decision and the Rules or Canons About How Stat-
utes are to Be Construed, 3 VaxD. L. Rev., 395, 406 (1850) {citing State e rel. Higgs v
Summers, 223 N.W. 957 (1828)); BLaCY, CONSTRUCTION 4¥0 INTSRPRETATICN 0F Laws § 130
{THERLAXD, STATUTORY CONSTRUCTION § 352 (2d ed. 1804); C.J. §7ar7rs,

§640 (1932).
€ See 1 L. Ja
DiES § 83 (18813,

%, HaNDUNG FEoERAL TORT CLAINS' ADMINISTRATIVE AND JUDXCIAL REME
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contention that the legislature's silence should be interpreted
as acquiescence in the judicial precedents set forth above.t®

In 1949, Congress amended the FTCA in two very significant
ways.® First, it extended the limitations period in section 2401
from one to two years. Second, Congress essentially placed the
January 25, 1945, date back into the statute. In essence, the
amendment to section 2401(b) “‘revive[d] all those otherwise
expired claims accruing on or after January 1, 1945, which (1)
have not been determined adversely by a Federal agency or a
Federal court, or (2) have been rejected by a Federal agency or
a Federal court solely because of the statutory bar.”?¢

The 1949 amendments to section 2401(b) grew out of a con-
gressional recognition of the fact that “the existing limitation
of 1 year in the Federal Tort Claims Act is manifestly unjust
and not in consonance with the practice prevailing in analo-
gous departments of law.”"”! Congress also deterrained that the
“temporary vexation” that the “defending Federal agencies”
would experience because of the revival of dormant claims
would “disappear with the passage of time.” Thus, Congress
concluded that, on balance, equity demanded the revival of
these time-barred claims.”

In an effort to remedy properly the inequities caused by the
FTCA’s short statute of limitations, Congress examined the
limjtations periods contained in analogous federal and state
tort laws.” Among the federal statutes examined by Congress

£ See Bob Jones Univ. v United States, 461 U.S. 574, 598 (1883) in which the Court
Fallure of Congress to modify the IRS rulings of 1870 and 1871, of which Con-
gress was, by f1s own studies and by public discourse, constantly reminded, snd

Congressional awareness of tax exempt status for racially discriminatory schools

when enacting other related legislation make out an unusually strong case of legis-

lative in and ratifi by ion of the 1870 and 1971 rul-
ings.
Accord Penmsylvania Dep't of Pub. Welfare v. Davenport, 110 8. Ct. 2126 (1899) (con-
gressional silence in the face of glaring Inconsistency in the Bankruptcy Code indicates
that Congress, which was presumably awzre of the situation that it created, intended
these results. Consequently, the courts were not free to "remedy" this situation).

53560 Act of Apr. 25, 1949, Pub. L. No. 55, 63 Stat. 62 (1949)

"PH.R. Rep. No, 276 81st Cong., 1st Sess. 1 (1949).

T id. at3

id.

7 1d. at 2-8. It can be assumed that when Congress considered the limitations peri-
ods contained in the various state tort statutes, it became aware of the tolling provi-
sions contained in some of them. See generally, 54 C.1.S. 8§ 78, 87 (1987). As demon-
strated herein, Congress itself has enacted tolling provisions In eppropriate
circumstances, See, e.g., 46 US.C. § 763 (1940) (Death on the High Seas Act); 28 U.S.C.
§ 2401(2) (1940) (Tucker Act); id. §8 2415, 2416 (statutes of limitatlons in suics
brought by the government). To date, Congress has not determined that the circum-
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were the Suits in Admiralty Act™ and the Public Vessels Act.™
Sandwiched between these two provisions in the 1940 Judicial
Code reviewed by Congress was the Death on the High Seas
Act.”® Section 763 thereof contained its two-year limitations
period. Unlike the statutes surrounding it, an action accruing
under the Death on the High Seas Act could be tolled under
certain circumstances set forth in section 763.7" After review-
ing these statutes and considering other federal and state tort
provisions, Congress opted for the present two-year period—
“a happy medium which has been tested and found satisfac-
tory in the laboratory of legal experience.”'”®

Congress's action in these circumstances is telling. It recog-
nized the inequities created by the Act's one-year limitations
period. As a result, it considered several approaches to the
problem, and determined that the best solution was to extend
the limitations period, rather than to enact a tolling provision.

On other occasions and in different circumstances, Congress
has not hesitated to enact a tolling provision to correct the
inequities occasioned by a short limitations period. For exam-
ple, in 1966, Congress amended title 28 of the United States
Code by adding, inter alia, a statute of limitations for tort
claims brought by the government.” This amendment had its
genesis in a multifaceted Justice Department proposal de-
signed, in part, to fix time limits upon affirmative government
suits.8® Congress's purpose in fixing these periods is clearly set

stances created by the limitations periods in the FTCA requires enactment of a tolling
provision. /d, 8 2401(b)
46 US.C. 8 745 (1840}
1, § 782
Id.§ 761
6 US.C. § 763 (1940} stated;

Suit shall be begun within two years from the date of such wrongful act, negli-
gent, or default, unless during the period there has not been reasonable opportu-
nity for securing jurisdiction of the vessel, person, or corporation sought to be
charged; but after the expiration of such period of two years the right of action
hereby given shall not be deemed to have lapsed unnl ninery days after a reason-
able opportunicy to secure Jurisdiction has been offered

(emphasis added)

* H.R. Ree. No. 276, B1st Cong., 1st Sess. 4 (1049)

i Act of July 18, 1966, Pub. L. No. 89-505, 80 Stat. 304 (1966}

#See S. Rep. No. 1328, 86th Cong.. 2d Sess. 2, reprinted in 1966 U.S. Copz Coxc. &
Aourx. News 2502, 2503, The three legislative proposals advanced by the Department
of Justice were considered by Congress in a group, They were designed to "improv(e]
existing procedurels; for the disposition of monetary claims by and against the Goy-
ernment."” Specifically, the bills in question were intended to: (1) amend the FTCA to
authorize increased agency consideration of tort claims against the government; (2
establish a statute of limitations for actions brought by the government; and, (3} avoid
unnecessary litigation by providing for the collection of government claims.
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forth in the Senate Report that accompanied the bill, It states,
in relevant part,

Government litigation covered by the bill arises out of ac-
tivity which is very similar to commercial activity. Many
of the contract and tort claims asserted by the Government
are indistinguishable from claims made by private individ-
uals against the Government. Therefore, it is only right
that the law should provide a period of time within which
the Government should bring suit on claims just as it now
does as to claims by private individuals. The committee
agrees that the equality of treatment in this regard pro-
vided by the bill is required by modern standards of fair-
ness and equity.8!

Congress’s idea of “equality of treatment”$? between tort
claims brought against the government and those brought by
the government is somewhat skewed. The second legislative
proposal advanced by the Justice Department®® was enacted
into law in sections 2415 and 2416 of title 28, United States
Code.? Unlike the FTCA, which establishes a single two-year
period for presenting claims against the government, and a six-
raonth period in which to sue based on a denial thereof, section
2415 establishes separate periods of three and six years for
tort actions brought by the government,® The longer period
was provided for actions *. . . of a type which might not be
immediately uncovered after some investigation.’#

Additionally, because of “ . . . the difficulties of Govern-
raent operations due [its] size and coruplexity . . . "' Congress
enacted a tolling provision.#” Under this provision, both the
three-and six-year limitations periods may be tolled when the
putative defendant is beyond the court's jurisdiction; exempt
from legal process because of, inter alia, minority or insanity;
or when the responsible federal official did not and could not
have known the facts material to the accrued cause or action.8

31 Id. (emphasts added).
s Jd.

S5 H.R. 13652, 89th Cong., 2d Sess. (1980).

%4 Sce S. Rep, No. 1328, 89Tk CONG., 2D SESs,, reprinted in 1986 U.S. CobE ConG, &
ADMIN, NEWS 2502, 2503,

5598 US.C. § 2415(b)

55, Rep. No. 1328, 89th Cong. 2d Sess. reprinted in 1966 U.S. CODE CONG. & ADMIN
News 2508, 2504

51 1d. at 2507; 28 U.S.C. § 2416(c)

%28 US.C. § 2416. See S. REp. No. 1328, BOth Cong., 2d Sess., reprinted in 1966 US
CODE CoxG. & ADMIN. News, which states in relevant part:
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At the time that it enacted this tolling provision for claims
brought by the government, Congress failed to enact a similar
provision for tort claims brought against the government
under the FTCA. Because Congress recognized that ‘‘tort
claims asserted by the Government are almost indistinguish-
able from claims made . . . against [it),"’8® Congress’s inaction
in this regard is extremely significant. Actually, it is another
manifestation of Congress's willingness to enact tolling provi-
sions in appropriate circumstances, and its disinclination to in-
sert this provision in the FTCA. As set forth below, Congress's
unwillingness to toll the FTCA's statute of limitations is en-
tirely consistent with the spirit of its 1966 amendments to sec-
tion 2675.%0

Since the 1966 amendments, a claimant must exhaust his or
her administrative remedy at the executive agency level before
initiating & suit on the claim in federal district court.®* The
major purpose of the 1966 amendments to section 2675 was to

ease court congestion and avoid unnecessary litigation,
while making it possible for the Government to expedite
the fair settlement of tort claims asserted against the

Section 2415 establishes statutes of limitation for the general causes of action
referred to in that section. Section 2416 added to Title 28 by the bill specifies
importent exclusions of time which will not be applied in computing the limita-
tions periad established in section 2415. The provisions in this section provide
exclusions which are also generally found in law governing State statutes of limi-
tation. Paragraph () excludes the periods when the defendant or the res Is out-
side of the United States

Paragraph (b) excludes the time during which the defendant is exempt from
legal process because of infancy, mental incompetence, diplomatic immunity or for
any other reason
Paragraph (¢) excludes the time when the facts material to the right of
action are not known and reasonably could not be known by an official of the
CUnited States charged with to act in the
Paragraph (d) excludes the period during which the United States is In a state of
war declared pursuant to article 1 section 8 of the Constiturion of the United
States .
Id. at 2507

58, REP. No. 1328, 89th Cong 2d Sess. 2508.

5 See Act of July 18, 1966, Pub L. 89-506, 80 Stac. 306 (July 18, 1966).

©: See id. The FTCA limitations period in 28 U".S.C. § 2401(b) was amended to accom-
modate the administrative exhaustion requirement. Act of July 18, 1966, Pub. L No
89-506. § 7, B0 Stat. 307 (1966). It has not changed since that time, and reads as
follows:

A tort claim against the United States shall be forever barred unless it is pre-
sented in writing to the appropriate Federal agency within two years after such
claim acerues o unless actlon is begun Within six months after the date of mail-
ing, by certified or registered mail, of notice of final denial of the claim by the
agency 1o which it was presented
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United States. . . . [Tlhe more expeditious procedures
provided by this bill will have the effect of reducing the
number of pending clairas which may become stale and
long delayed because of the extended time required for
their deliberation

Another objective of this bill is to reduce unnecessary
congestion in the courts.®?

Accordingly, the application of the doctrine of equitable toll-
ing clearly is inimical to the objectives that Congress sought to
achieve with the enactment of these amendments,

VI. Application of Equitable Tolling to the FTCA Limitations
Periods Is Unwarranted and Inconsistent with the Purpose
of 28 U.S.C. § 2675

As noted above, the legislative purpose underlying the 1966
amendments to 28 U.8.C, § 2675 was to lighten the judicial
workload by enabling the executive agencies to resolve, or set-
tle, tort claims expeditiously at the administrative level. Appli-
cation of the doctrine of equitable tolling to the time frames
set forth in 28 U.S.C. § 2401(b), however, will frustrate—not
effectuate—this objective.

Initially, it will encourage the filing of untimely claims with
the agencies. A claimant with a time-barred claim has nothing
to lose and everything to gain if the possibility exists that once
in district court, his or her otherwise meritorious claim may be
saved. Therefore, a claimant who would not otherwise file a
time-barred claim will do so as a vehicle to get into distriet
court. The agency’s final denial of claim is his or her ticket,

Once in court, the untimely claimant will resort to the doc-
trine of equitable tolling in an attempt to save the case and
have it heard on its merits. The court then must expend its
resources to resolve the controversy before it. Whether the
limitations period should be tolled in a given case is necessar-
ily a fact-bound question. Judicial resolution of these questions
requires the application of already limited resources—that is,
personnel, calendar time, and funds. Thus, application of the

28, Rep. No. 1327, 89th Cong,, 2d Sess., reprinted in 1966 U.S, CopE CONG. & ADMIN.
News 2616, 2518.
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doctrine of equitable tolling will result in increased FTCA liti-
gation—not the reduction of it.

The same result will obtain with claimants who fail to com-
mence lawsuits timely after their administrative claims have
been denied. These individuals have nothing to lose by filing
untimely suits and arguing for the application of the tolling
doctrine to them. It will not do suggest that the Supreme
Court’s holding in Irwin is so narrow that most of them will
not prevail in this regard. Resisting these claims necessarily
will require the expenditure of judicial resources that Congress
sought to conserve by amending section 2675 in the first place.

Clearly then, application of the doctrine of equitable tolling
to the FTCA's limitations periods will exacerbate the very con-
ditions that Congress sought to ease by amending the Act in
1966. It therefore stands to reason that the Eighth Circuit's
decision in Schmidt is antithetical to clearly expressed con-
gressional intent and will result in increased litigation, calen-
dar congestion, transaction fees, and the expenditure of scarce
Jjudicial resources.

Finally, application of the frwin decision to the FTCA is un-
warranted, The FTCA was enacted to lighten the burden that
private relief bills placed upon Congress in the early part of
the twentieth century.®® The Act was intended to supplement
Congress's authority to remedy inequities occasioned by gov-
ernment operations. Nothing in it or its legislative history sug-
gests that, by its passage, Congress divested itself of this in-
herent authority.?* Actually, since passing the FTCA Congress
has enacted private relief bills to compensate individuals who
were precluded from recovering under the Act.®® Clearly then,
individuals who are injured by government activities and lack
a remedy under the FTCA may petition Congress for relief.
Furthermore, Congress has demonstrated its continued willing-
ness to compensate these individuals appropriately.

By itself, the existence of this procedure—which has been in
place since the enactment of the FTCA in 1946—is reason

85 For an excellent discussion of this topic see 1 L. Jayson, supra note €7, 8 58, 60.

5 Indeed. resort to congressional relief has always been the right of citlzens who
have been victimized by injustices perpetrated against chem by the federal govern-
ment. See generaly Bull v. United States, 206 U 8. 247, 261 (1935)

< See, e.g., Private Law No. 96-77. 86th Cong., 2d. Sess. (Dec. 18, 198D), enacted to
compensate James R. Tharnwell for injuries he allegedly received as an active duty
service member. Thornwell alleged that his injuries were caused by LSD experiments
to which he was subjected by the United States Army. Thornwell's FTCA suit was
dismissed, énter alia, because it was barred by the doctrine of incramilitary Immunity
Thormwell v. Unlted States, 471 F. Supp. 321 (D.D C. 1978}
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enough to resist the application of the tolling doctrine to the
Act's limitations periods. Its continued and demonstrated vital-
ity®® clearly indicates that application of the Irwin doctrine to
the FTCA is unwarranted. A system already exists in which
equitable remedies can be dispensed as the circumstances dic-
tate.

The case against adoption of the Irwin doctrine is strength-
ened further when the benefits and detriments of its adoption
are taken into consideration. As demonstrated above, applica-
tion of the tolling doctrine will result in increased litigation,
calendar congestion, and transaction costs. Additionally, its
adoption is unnecessary to secure equitable results in deserv-
ing, nonjusticiable tort cases. On balance, the present combina-
tion of jurisdictional limitation periods and resort to private
legislation will continue to provide a more efficient and effec-
tive remedial scheme than will application of the tolling doe-
trine to the FTCA’s limitations periods.

VII. Conclusion

The legislative history of the FTCA is unique. For over four
decades, Congress has shown a steadfast intention to establish
and maintain definite, immutable limitations periods for as-
serting tort claims against the United States. Time and again
Congress has declined to enact tolling provisions into the
FTCA, even when failure to do so would lead to seemingly
harsh results for unwary claimants.

Appending an equitable tolling doctrine to the FTCA by judi-
cial fiat, rather than by legislative choice, is unwarranted. In
extreme circumstances, Congress has demonstrated that it re-
tains the power to grant relief, even when the passage of time
has left courts and agencies powerless to do so. A general toll-
ing provision, by contrast, would engender the very evils that
Congress sought to vangquish with the passage of the 1866
amendments to the Act—that is, calendar congestion, in-
creased transaction costs, and delay. It was clearly improper
for the Eighth Circuit to disregard these considerations as well
as four decades of legislative experience with the FTCA. Con-
sequently, its decision in Schmidt should not be followed.

* See Private L. No, 96-77, 96th Cong., 2d Sess, (Dec, 18, 1880), See generally Buil,
247 U8, at 281






CRIMINAL LIABILITY UNDER THE
UNIFORM CODE OF MILITARY JUSTICE
FOR SEXUAL RELATIONS DURING
PSYCHOTHERAPY

CapTaIN Jopy M. PRESCOTT* AND DR, MATTHEW G, SNow™

1. Introduction

Throughout much of recorded history, sexual relations be-
tween medical practitioners and their patients have been for-
bidden.! The rationale behind this prohibition is that sexual
activity between a patient and an attending physician harms
the patient, and therefore interferes with any cure attempted
by the physician.? Because of the unique healing relationship
that exists between psychotherapists and their patients,® com-
pliance with this precept is considered a prerequisite for effec-
tive change in the fields of both psychology and psychiatry.*

In recent years, the mental health professions have focused
increasing attention on the nature and the effects of sexual
relationships oceurring during the course of psychotherapy.s
Despite the obvious ethical and legal consequences, various

*Judge Advocate General's Corps, United States Army. Presently assigned at
Kalserlautern, Germany, Branch Offlce, U.S, Army Trial Defense Service, B.A., 1983,
University of Vermont; J.D., 1886, University of Maine Law School, LL.M., 1890,
Georgetown University Law Center. Previous works inclnde Sovier Military Justice
and the Chalienge of Perestroike, 123 M. L. Rev, 126 (1989).

* Psychology Associate. B.A., 1983, University of Vermont; M.A., 1985, University
of Hartford; Ph.D., 1891, University of Rhode Island, Member of the American Psycho-
logical Society and the Soclety of Behavioral Science.

! See Hippocrates, Physician's Oath, in BARTLETT's FAMILIAR QUOTATIONS 79 (1980); G
SCHOENER, J. M1LGROM, ]. GONSIOREK, E. LUEPKER & R. CONROE, PSYCHOTHERAPISTS' SEXCAL
InvoLvesenT Witk CLENTS 332-38 (1088) (hereinafter G. ScHOENER] (briefly describing
the historical development of this ethical concept).

¥Not only do sexual relations interfere with the cure, they may exacerbate the
preexisting problems for which treatment was sought. LeBouef, Psychiatric Malprac-
tice: Exploitation of Women Patients, 11 Harv, WoMEX's L.J. 83, 90 (1988),

? Coleman, Sex Between Psychiatrist And Former Palient: A Proposal for a “No
Harm, No Foul" Rule, 41 OKLa. L. REV. 1, 2 {1088),

* Certain researchers believe any relationship between & patient end & therapist
beyond the scope of the is, a dual-role
potentially harmful. Kitchener, Dual Rolg Relanomhips What Makes Them So Prob-
lematic? 87 J. CouxsELING & DEv. 217, 217-221 (198).

“See A, SToxE, Law, PSYCHIATRY, AND MORALITY 181-216 (1884); G. SCHOENER, supra
note 1, 3t 40. During the ten-vear period between 1676 and 1986, sexual relations
between patients and theraplsts were the most frequent causes of suits brought
against psychologists insured under the American Psychological Association’s policy.

21
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surveys of psychologists and psychiatrists show that the inci-
dence of sexual relations between male therapists and their
patients ranges between 7.1% and 9.4%, and between female
therapists and their patients between 2.5% and 3.1%.%

Although some practitioners were originally in favor of al-
lowing sexual relations between psychotherapists and pa-
tients, and a minority even advocated the use of sex as a
method of treatment, the practice appears to enjoy no public or
professional support today.” Although there is a relative pau-
city of research regarding the short and long-term conse-
quences of client-therapist sexual relations,® one study esti-
mated that patients were adversely affected in approximately
ninety percent of cases in which sexual impropriety occurred.®
Adverse effects included depression and multiple interpersonal
conflicts such as decreased ability to trust, inadequate sexual
relations, increased drug or alcohol use, and possibly suicide.!®

Many states have enacted legislation in an effort to curb the
scope and severity of the problem. As a result, civilian psycho-
therapists who engage in.sexual relations with their patients

G. SCHOENER, supra at 536. These sults were resolved at a cost of 47,018,165, and
accounted for 44.8% of all sums paid to claimants during that time. /d.

¢ G. SCHOSNER, supra note 1, at 85-36. In a survey of clincal psychologlsts, however,
only 2.6% of the male respondents acknowledged sexual intimacies with clients. Jd. at
35. Surveys conducted to examine the inctdence and impact of dual role relationships
have revealed that & 90% majority of offenses regarding sexual exploitation of & client
involve male therapists, with the overwhelming majority of these interactions being
heterosexual in nature. See Gartrell, Herman, Olarte, Feldstein & Localio, Psychiatrist-
Patient Sexual Contact: Results of a National Survey, I! Prevalence, 143 AM. J. Peycrr
ATAY 1126, 1126-31 (1987} Recent research indicates that these rates appear rela-
tively stable for male therapists, while the rate of Incidence for female therapists may
be increasing slightly. Seminar given by Beverly Thorn, Ph.D., Clinical Psychologlst, at
the West Haven DVAMC, Psychology Department, in West Haven, Connecticut, Oct. 25,
1090 [hereinafter Thorn Seminar]

7 G, SCHOENER, supra note 1, at 19-30. Interestingly, those professionals who believe
sexual relations could be and have been beneficial in the course of therapy tend to
have engaged in such relationships themselves. /d, at 37

8 Sec id. at 81-45,

¢ Bouhoutsos, Holroyd, Lehrman, Forer, & Greenberg, Sexual Intimacy Between Psy-
chotherapists and Patients, 14 PROFESSIONAL PSYCHOLOGY; RESEARCE AND PRacTICE 185,
191 (1988) [herelnafter Bouhoutsos]. See also Simmons v. United States, 805 F.2d
1368, 1364 (9th Cir, 1086) (sexual relations with therapist especially harmful to the
patient, and actionable under the Federal Torts Claims Act).

¢ Bouhoutsos, supra note 9, at 190, Harm also might result from sexuslly abused
patients possibly being less likely to seek future psychotherapeutie treatment. Al-
though sexual contact is the most often cited prectpltent of harm, "no evidence exists
to prove that sexual intercourse with clients causes more overall damage than is
caused by provocative verbalizations or suggestive fondling." P. KerTu-SEiGEL & G
KoacHER, ETEICS 1 PSYCKOLOGY 253 (1985) [herelnafter P. KEITH-SPEIGEL] These findings
suggest that when therapeutic boundarles are lowered, severe harm can result from
what might seemn a *'minor transgression” by a therapist
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now face the possibility of criminal actions in several states, as
well as civil liability and professional disapprobation. Under
the Uniform Code of Military Justice (UCMJ),!! service mem-
ber psychotherapists also may be criminally liable for engaging
in sexual relationships with patients. To appreciate the crimi-
nal sanction of psychotherapeutic sexual abuse in the military
properly, it first is helpful to review briefly some aspects be-
hind the practice of psychotherapy and why the course of
treatment carries with it the inherent risk of sexual involve-
ment between therapists and patients. In this regard, it is also
helpful to examine the evolving legislative and judicial treat-
ment of psychotherapist-patient sexual relations in civilian ju-
risdictions.

I1. Psychotherapy and Transference

Several authors have posited that the causal mechanisms of
sexual involvement between therapists and clients are best un-
derstood within a psychoanalytic or psychodynamic perspec-
tive, specifically referring to aspects of transference or
countertransference that go unattended or which are dealt
with unprofessionally.’? Transference, broadly defined, refers
to “the projection and displacement upon the analyst of uncon-
scious feelings or wishes originally directed at important indi-
viduals, such as parents in the patient’s childhood.”!® In tradi-
tional psychodynamic or analytic therapies, the corrective
experience of working through early relationships and feelings
with the help of the therapist becomes tantamount to the suc-
cessful resolution of emotional difficulties. The treatment is
highlighted by the augmenting of these thoughts and feelings,
so that they become the major focus of the therapeutic interac-
tion,

Conversely, countertransference represents "the arousal of
the psychoanalyst’s own repressed feelings through identifica-
tion with the patient's experiences and problems or through
responding in kind to the patient's expression of love or hostil-
ity towards him or herself.”!* The therapist is trained to look

1210 U.S.0. 8§ 801-940 (1988) [hereinafter TCMJ]

2 Guthiel, Borderline Parsonality Disorder, Boundary Violations, and Patient-Ther-
apist Sez: Medicolegal Pitfalls, 146 AM. 1. PSYCHIATRY 507, 687-602 (1989); Holtzman,
Who's the Therapist Here? Dynamics Underlying Therapist-Client Sexual Relations,
54 SM:TH COLLEGE STUDIES IN SOCIAL WORK 204, 204-224 (1984),

13 DICTIONARY OF PSYCHOLOGY AND PSYCHIAT=Y 760 (R. Goldstein ed. 1984); see Stmmons,
805 F.2d at 1364

14 DICTIONARY OF PSYCHOLOGY AND PSYCHIATRY, supra note 13, a1 187,



24 MILITARY LAW REVIEW [Vol. 138

“for manifestations of transference, and is prepared to handle
it as it develops.'!s Unfortunately, countertransference that
goes unattended can set the stage for sexual transgressions to
oceur.

Several suggestions have been made in response to the prob-
lem of therapist-client sexual relationships. Possible precau-
tions to prevent these events from happening include:

(1) Before considering any non-erotic touching or verbal
compliment, the helping professional should be thoroughly
knowledgeable about the client's psychological function-
ing. Such displays may not be appropriate for certain cli-
ents.

(2) Consultation with a trusted peer or colleague about
the appropriate course of action if erotic feelings are
sensed as emanating from the client.

(3) Dealing with such feelings in a direct manner that
protects the client's sense of self-esteem. If the client is
open about such feelings, the therapist might acknowledge
being flattered, but firmly declare that such relations must
not ever occur because it would constitute a grave ethical
violation and could potentialty harm the client.

(4) Practicing psychotherapy in surroundings which are
not too intimate, and where others are always nearby.1®

Precautions against acting upon one's countertransference
reactions primarily consist of being cognizant of these feelings
and dealing with them iromediately.!” Personal therapy for
therapists in these situations is considered helpful in many
cases “‘to avoid actions which are detrimental to themselves
and their patients.”!® Even if sexual relations do occur, ther-
apists who themselves seek professional assistance are less
likely to engage in this behavior again.!¢ As a last resort, ther-
apists who feel they are unable to work through their attrac-
tions for their clients are encouraged to refer their clients else-
where for treatment, assuming responsibility for the

*LL. v. Medical Protective Co., 362 N.W.2d 174 (Wis. App. 1884) (quoting D.
Dawidoff. THE MALPRACTICE OF PSYCHIATRISTS 6 (1873)).

-8 P, KeiTs-8PEIGEL, supra note 10, at 260.

7 R, MevER, E. Laxvis, & J. HAVES, LaW FOR THE PSYCHOTHERAPIST 21-27 (1988) [herein-
after R. Meyer].

#1d. 2t 26

1 Gartrell, supra note 6, at 1127, This ls especially important given that a sizeable
percentage of therapists who engage in sexual acts with clients are repeat offenders
1d.
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termination of therapy themselves.?’ Finally, increased sensi-
tivity by professionals to their own possible shortcomings and
vulnerabilities is strongly encouraged because it is “common
for therapists to report that they became sexually involved
with a patient due to feelings of depression, loneliness, need,
or vulnerability, and most are separated, divoreed, or exper-
iencing marital problems at the time.”2

III. The Justiciability of Psychotherapeutic Abuse
A, Civilian Jurisdictions

Consistent with the Hippocratic Oath, psychologists and psy-
chiatrists in every state are forbidden from engaging in sexual
relations with their patients.?2 Psychotherapists, therefore, are
subject to professional discipline for sexual relationships
within the therapeutic context. Specifically, they may be sub-
jected to reprimand, suspension, or even license revoeation.z?
For various reasons, however, the record of the professional
associations and the various state licensing authorities disci-
plining offenders in this regard has been inconsistent.

Under the common law, harm resulting from sexual relations
with a psychiatrist or psychologist during the course of treat-

# R, MEYER, supra note 17, at 26,

214, at 24 (citing Bouhoutsos, Therapist-Client Sexual Involvement: A Challenge for
Mental Health Professionals and Educators, 35 Am. J. ORTHOPSYCHIATRY 177, 177-182
(1986).

% The ethical codes Df bath the American Psychiatric Association and the American
proscribe sexual Telations with patients as
unethical. AMERICAN PSYCHIATRIC ASSOCIATION, PRINCIPLES OF MEDICAL ETHIcS WITH ANNO-
TATIONS ESPECIALLY APPLICABLE TO PSYCHIATRY § 2(1) (1985); AMERICAN PSYCHOLOGICAL As-
SOCLATION, ETHICAL STANDARDS OF PSYCHOLOGISTS, principles 6, 7 (1885).

% See N.Y. Educ. Law § 8509 (McKinney 1988); W. Va. Code § 30-3-14(8) (1986); Cal.
Bus, & Prof. Code § 2960(n) (West 1989); Fla. Stat. Ann. 8 468.331(j) (West 1988); Ind
Code Ann. § 25-22.5-6-2.1(5) (Burns 1982); Ky. Rev. Stat, Ann. § 319.082(n) (Michie/
Bobbs-Merrill 1988); Colo. Rev, Stat. § 12-43-704(1)(q) (1988).

#QOne commentator has noted the lack of subpoena power and the investigatory
inexperience of the various professional associations as possible reasons. A. STOXE,
supra note 3, at 204. Another writer has suggested that problems of proof, including
the apparent incredibility of a psychiatric patient, make it difficult to successfully
prosecute allegations of therapist sexual misconduet. LeBouef, supra note 2, at 87-88.
Although license revocations by state authorities on the basis of sexual misconduct are
not uncommon, Coleman. supra note 3, at 28-31, the effectiveness of these boards may
be limited by their respective statutory empowerments and relationships with the
local medical profession. A. STONE, supra note €, at 206, see Doe v. State Board of
Medical Examiners, 436 N.W.2d 45 (Minn, 1989) (although four members of eight
member board found sexual relations between psychiatrist and former patlents to
have been harmful to those patients, board not empowered to impose penalty without
the affirmative vote of six members).
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ment is actionable in tort, on grounds of malpractice.?® In addi-
tion, these harms may be actionable in contract.?® To facilitate
civil actions, certain states have eased the burdens on patients
seeking to recover damages for injuries resulting from these
relationships by creating specific statutory causes of action;?’
providing for vicarious liability of the offending psychothera-
pist's employer;?® adjusting the applicable statute of limita-
tions;* and requiring mental health care providers who be-
come aware that a patient has engaged in sexual relations with
a therapist to provide that patient with an informational bro-
chure explaining their rights and options.®®

Despite specific statutory prohibitions in many states,® psy-
chotherapists generally have not been held criminally liable
for ‘‘consensual” sexual relations with their adult patients un-
til fairly recently.®? Certain state statutes provide criminal
penalties for practitioners who engage in sexual relations with
patients in state institutions and other long-term health care
facilities,? or for those who engage in sex with persons suffer-
ing from mental impairment® but none of these measures pred-
icates criminality solely on the basis of the unique nature of

% See Atienza v. Taub, 239 Cal. Rptr. 454, 194 Cal. App. 3d 388 (Cal App. 2d Dist.
1987); Roy v. Hartogs, 85 Misc. 2d 891, 381 N.Y.S. 2d 687 (1976); Zipkin v. Freeman,
486 5,W.2d 753 (Mo. 1968}

2 Anclote Manor Found. v. Wilkinson, 263 So. 2d 266 (Fla. 1972).

27 Cal, Civil Code § 43.93 (West 1088); Minn. Stat. Ann. § 148A.01 (West 1986); Wis
Stat. Ann, § 895.70 (West 1987)

2111, Rev. Stat. ch. 70, para. 803 (1988); Minn. Stat. § 1484.03 (West 1986).

 Wisconsin extends the statute of limitations period if the vietim “is unable to
bring the action due to the effects of the sexual contact or due to any threats, instruc-
tions or statements from the therapist " Wis. Stat. Ann. § 893.585(2) (West 1987)

5 Cal. Bus. & Prof. Code § 337 (West 1989). Knowing failure to provide a patient
with this information constitutes unprofessional conduet, Id. The professional bodies
chemselves in Alabama now apparently encourage theraplsts to discuss a brochure
describing client rights with their patients. Thorn Seminar, supra note 6.

5 Se¢ 0.9, Cal. Bus. & Prof. Code § 2960(n) (West 1989); Fla. Stat. § 490.0111 {West
1988

92 A few states, such as Michigan and New Hampshire, have rape statutes that cover
situations involving patient-physician sex during the course of medical treatment or

Whereas New Hampshire law, NH. Rev. Stat. Ann. § 632-A:2 (VID
(1986), has been interpreted as including see State v. Von
Klock, 433 A 24 1200, 1302 (N.H. 1981, Michigan's law, Mich. Stat Am § 28.7852)
{Callaghan 1982). has been interpreted to not Include pr 1
emotiona! therapy "' G. SCHOENER, supva note 1, at 347

5 See, e.g., Del. Code Ann, tit. 16, § 1136 (1983); Tenn. Code Ann. § 33-3-106 (1984)
R.L Gen. Laws § 23-17 8-1 {1087),

5 See Me. Rev. Stat. Ann. tic 17-4 § 25B(2)(C) (1986) ([a] person is guilty of gross
sexual misconduct . . . i)f he engages in sexual intercourse or a sexual act with an-
other person . and. [t]he other person suffers from mental disabihty that is
reasonably apparent or known to the actor, and which fact renders the other substan-
tially incapable of apprising the natare of the contact™)
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the psychotherapeutic relationship itself. Because of the in-
creased attention being given to the problem of patient-thera-
pist sex, however, at least five states have enacted legislation
that specifically criminalizes sexual relations of this nature.

In 1984, Wisconsin became the first state to make ‘'sexual
contact” between a client and a psychotherapist during treat-
ment a misdemeanor.® The statute was amended in 1985 to
make these relations a class D felony.? Currently, Wisconsin
prohibits intentional sexual contact between a patient and
“any person who is or who holds himself or herself out to be a
therapist” during the course of psychotherapy.?” A “therapist”
is defined broadly as ‘“‘a physician, psychologist, social worker,
nurse, chemical dependency counselor, member of the clergy,
or other person, whether or not licensed by the state, who per-
forms or purports to perform psychotherapy.”$® Whether the
patient consented to the sexual relations is irrelevant,® and
offending psychotherapists may be sentenced to imprisonment
for up to five years and levied a $10,000 fine %

Thus far, only a relative handful of cases have been prose-
cuted on the basis of this statute. At least two of the cases
could be only prosecuted as misdemeanors under the statute as
it existed before the offense was upgraded to felony status.
One case brought after amendment of the statute was prose-
cuted as a misdemeanor because the witness did not want to
testify in court. Each of these convicted therapists received a
probationary sentence.*! One convicted therapist, a nonli-
censed counselor, was sentenced to a jail term of thirty days
and two years of probatton.4?

3 Wisc, Stat. § 940.22(2) (West 1884), defines “sexual contact” as:

Any intentional touching by the complainant or defendant, eicher directly or
through clothing by use of any body part or object, of the complainant's or defen-
dant's intimate parts if that intentional touching is either for the purpose of sexu-
ally degrading; or for the purpose of sexually humiliating the complainant or sex-
ually arousing or gratifying the defendant .

3014, § 940.22(2).

5714, §940.22.2

% 1d. § 040.22.1(e),

" rq.

41, §939.50(3)(d).

4 Letter from John J. DiMotto, Jr., Senior Assistant District Attorney, Milwaukee
Councy, Wisc, (Mar, 12, 1890),

42 WAUKESHA FREEMAN, Mar. 28, 1988, at Bl, col. §
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As of 1985, Minnesota statutes provide that a psychothera-
pist “who engages in sexual penetration®® with another person
is guilty of criminal sexual conduet in the third degree” if:

(h) the actor is a psychotherapist and the complainant is
a patient of the psychotherapist and the sexual penetra-
tion occurred during the psychotherapy session. Consent
by the complainant is not a defense;

(i) the actor is a psychotherapist and the complainant is
a patient or a former patient of the psychotherapist and
the patient or former patient is emotionally dependent
upon the psychotherapist;

(j) the actor is a psychotherapist and the complainant is
a patient or former patient and the sexual penetration oc-
curred by means of therapeutic deception.** Consent by
the complainant is not a defense.*

The maximum penalty for a crime of the third degree in-
cludes ten years' imprisonment and a 820,000 fine.* Minnesota
also makes it a crime of the fourth degree for acts of “sexual
contact”¥7 to occur under the same circumstances, the maxi-

43 Sexuai penetration is defined in pertinent part as

“sexual intercourse, fellatio, anal intercourse, or any intrusion how-

ever slight Inco the genital or anal apenings of the complainant's body of any part

of the actor's body or any object used by the actor for this purpose, where the act
is committed without the complainant’s consent, except in those cases where con-
sent is not a defense.

Minn. Star. Ann. § 809.341 (12 (West 1987},

4" *Therapeutic deception’ means a representation by a psychotherapist that sexual
contact with the psychotherapist 15 consistent with or part of the patient's or former
patient's treatment.” Id. § 148A.01(8.

<8 I, B 609.344(1 )Xh)-(j}

* Minn, Sctat Ann. § 608 344(2) (West 1087)

47 “Sexual concact” means any of the following, irrespective of the consent of a
patient or former patient

(1) sexual fellatio, anal intercourse or any intrusion,
however slight, into the genital or anal opemngs of the patient's or former pa:
tient's body by any part of the psychotherapist's body or by any object used by
the psychotherapist for this purpose, or any intrusion, however slight, inta the
genital or anal openings of the psychotherapist body by any patient's or former
patient's body or by any chject used by the patient for this purpose, if agreed to
by the psychotherapist

(2) kissing of, or the intentlonal touching by the psychotherapist of the patient's
or former patient's genital area, groin, inner thigh, butzocks, or breast or of the
clothing covering any of chese body parts if the psychotherapist agrees to the

Kissing or intentional touching;

(8} kissing of. or the intentional touching by the patient or former patlent of the
psychotherapist's geniral area. groin, inner thigh, buttocks or breast or of the
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mum penalty for which includes five years’' imprisonment and
a $10,000 fine.*® Minnesota defines “psychotherapy” as “pro-
fessional treatment, assessment, or counseling of a mental or
emotional illness, symptom, or condition.”*® As of January
1990, there had been nine prosecutions under these statutes in
Minnesota, resulting in eight convictions.®® Of these eight con-
victions, only two were the result of contested cases.5! Three
defendants are serving, or have served, prison terms.5?

In a recent case before the Minnesota Court of Appeals, a
minister was convicted of violating the emotional dependence®
and therapeutic deception® proscriptions of the Minnesota
statutes. The minister challenged the trial court's admission of
expert testimony and the constitutionality of the Minnesota
criminal statutes.’® At trial, the prosecution’s expert witness
had testified that while the victim in the case was under appel-
lant’s care, she suffered from a dependent personality disorder
that rendered “‘her unable to make everyday decisions by her-
self without excessive advice and reassurance from others.”s
Noting the careful manner in which the trial court considered
the admissibility of the evidence and then limited the scope of
the expert's testimony to avoid addressing the ultimate factual
issue in the case,’” the Minnesota Court of Appeals found that

clothing covering any of these body parts if the psychotherapist agrees to the

Kkissing or intentional touching.

“Sexual contact'' includes requests by the psychotherapist for conduct de-

scribed in clauses (1) to (3),

''Sexual contact” does not include conduct described in clause (1) or {2) that is a
part of standard medical treatment of 2 patient,

1d. § 148A.01(7)(1)(3) (West 1987),

48 Id. § 609.345 (1)(h)-().

49 Minn. Stat, Ann. § 1484.01(6) (West 1986). Similar to the Wisconsin statute, a
“psychotherapist” is defined broadly as a “physician, psychologist, nurse, chemical
dependency counselor, sacial worker, member of the clergy, marriage and family ther-
apist, mental health service provider, or other person, whether or not licensed by the
state, who performs or purports to perform psychotherapy.” Minn. Stat. Ann. §
148A.01(5) (West 1987),

*9 Telephone interview with Mary Theisen, Special Assistant Attorney General,
Criminal Division, Minnesota Attorney General's Office (Jan, §, 1980), To the best of
Ms, Thelsen's knowledge, no addirional cases had been brought as of June 6, 1890,
Telephone interview with Ms. Theisen (June 6, 1990) [hereinafter Theisen interviews].

®! For synopses of eight of these cases, se¢ G. SCHOENER, supra note 1, at 553-60.

52 Theisen interviews, supra note 30,

* Minn. Stat. § 609.345(11) (1986).

5 7d. § 608.345(1)()

** State v. Dutton, 450 N.W.2d 188, 192-3 (Minn. App. 1990).

*/d. at 192,

*7 The Issue specifically was whether the victim could withhold her consent to sex-
ual contact with the therapist. /d,
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the trial court had acted within its discretion in admitting the
evidence.®® The appellant also argued that his private, consen-
sual sexual activity with another adult was protected under
the First Amendment of the United States Constitution. The
court rejected this argument as well, finding that the right of
privacy does not necessarily preclude this activity from being
“properly regulated by the police power of the state,” espe-
cially in light of the nature of the special relationship existing
between patient and psychotherapist.’® The Minnesota Court
of Appeals also found appellant’s argument that the statutes
were unconstitutionally vague to be without merit. The court
noted,

These statutes are meant to protect vulnerable persons
and allow them to reposit trust in those who can help
them. The legislature has recognized the emotional devas-
tation that can result when a psychologist takes advantage
of a patient %

Colorado has recently criminalized sexual relations within the
psychotherapeutic relationship as well. The pertinent Colorado
statute now provides,

Any actor who knowingly inflicts sexual penetration or
sexual intrusion on a victim commits aggravated sexual
assault on a client if: . . . [t)he actor is a psychotherapist
and the victim is a client of the psychotherapist; or .
[the actor is a psychotherapist and the victim is a client
and the sexual penetration or intrusion occurred by means
of a therapeutic deception.®

Aggravated sexual assault upon a client constitutes a class
four felony.t2 Further, psychotherapists who subject clients to
“sexual contact" are guilty of class one misdemeanors.®® The
maximum punishment for a class four felony includes eight
years' imprisonment,® and the maximum punishment for a
class one misdemeanor includes two years’ imprisonment and a
fine of $1000.%5 Rather than list covered classes of individuals

%14, 51193,

14, at 193-84,

514, ar 194

51 Colo. Rev. Stat, § 18-3-405.5(13(a) (1989).

$2]d. § 18-3-405.5(1)(b),

$37d. § 18-3-405.5(2)(a). (b). Consent is a defense to neither offense. /d. § 18-3-
405.5(3)

s 1d. § 18-1-105(a)IV)

“1d. § 18-1-106
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as Wisconsin and Minnesota does, Colorado broadly defines
‘‘psychotherapy” as

the treatment, diagnosis, or counseling in a professional
relationship to assist individuals or groups to alleviate
mental disorders, understand unconscious or conscious mo-
tivation, resolve emotional, relationship, or attitudinal
conflicts, or modify behaviors which interfere with effec-
tive emotional, social, or intellectual functioning.®®

As of January 1990, only three cases under this statute had
been referred by the State Attorney General's Office to the
appropriate district attorneys for prosecution.’” Although each
involved ‘'sexual contact’'—and, therefore, only constituted
misdemeanors under the Colorado statutory scheme—the re-
spective prosecutors reportedly accepted the cases readily.8

North Dakota criminalized patient-therapist sexual relations
in 1987, but there do not appear to have been any prosecutions
under the statute yet.%® One possible explanation is that dis-
trict attorneys may favor prosecuting nonconsensual sexual of-
fenders for gross sexual imposition, which carries a heavier
penalty than the class C felony of sexual exploitation by a
therapist.”®

California is among the latest of the states to criminalize
patient sexual abuse, having made sexual relations between a
psychotherapist and a patient a misdemeanor in late 1989. The
California statute provides that a psychotherapist is guilty of
“sexual exploitation” if that person engages in certain sexual
relations with a patient or a former patient if the therapeutic
“relationship was terminated primarily for the purpose of en-
gaging in those acts.”"7! Although the statute provides for sen-
tence enhancement if the offending psychotherapist is con-
victed of subsequent acts of sexual exploitation,™ the rigor of

©7d, § 18-3-405.5(4)(¢). “'Psychotherapist" is accordingly defined as “any person
wha performs or purports to perform psychotherapy, whether or not such person is
licensed by the state . . . or certified by the state . . . .""/d. § 18-3-405.5(4)(b).

& Telephone interview with Mana Jennings, Assistant Attorney General, Colorado
Attorney General's Office (Jan. 4, 1990). To the hest of Ms. Jennings’ knowledge, only
an additional felony case was pending as of June 6, 1980. Telephone interview with
Ms, Jennings {June 8, 1990)

#1d

%2 N.D. Cent. Code § 12.1-20-06.1 (1987),

" Telephone interview with Robert Bennett, Assistant Attorney General, North Da-
kota Attorney General's Office (June 21, 1990). See N.D. Cent, Code § 12.1-20-03
(1887),

7' Cal. Bus. & Prof. Code § 720(a) (West 19890),

T2 1d. § 729(b)(2).



32 MILITARY LAW REVIEW [Vol. 136

the statute is questionable in light of the provision that ex-
cludes from coverage psychotherapists who refer their clients
to independent therapists for treatment.”® No cases appear to
have been prosecuted under this statute as of yet.™

B. The Military

Although instances of sexual abuse of patients by military
psychotherapists are not found often in reported cases, the
problem in the military is not insignificant.”> Although the mil-
itary—Ilike the majority of civilian jurisdictions—does not
criminalize these acts on the basis of the psychotherapeutic
relationship, the military psychotherapist who engages in sex-
ual relations with his or her patient may be criminally liable
under the UCMJ for specific sexual acts performed with the
patient, as well as the general course of conduct itself. Two
recent Army cases demonstrate the broad scope of the UCMJI’s
criminal coverage of patient-therapist sex.

In United States v. Rivera, the victim, a service member's
wife, engaged in various sexual acts with the appellant, an
Army psychiatrist, for approximately two years during the
course of psychotherapy for her Darvon addiction.”® The ap-
pellant successfully weaned the victim of her Darvon addic-
tion, but she became increasingly dependent upon the appel-
lant and a codeine-containing substitute prescribed by him.7?
The victim testified at trial that “she 'guessed’ she would have
done anything to ensure that appellant would continue to treat
her’” and prescribe the Darvon substitute.”® Rivera was con-
victed, inter alia, of sodomy, adultery, indecent acts with an-
other, and conduct unbecoming an officer.”

Unlike the Rivera case, the noncommissioned officer appel-
lant in United States v. Thornton was not a licensed mental
health care professional. Instead, the appellant’s usual duties

d. § 729(a).
Letter from J: line C Ph.D, Clinical Psy (May 7. 1880)
ee, e.g., Andrews v. United States, 732 F.2d 386 (4th Cir. 1986) (Navy warrant
officer performing duties as mental health counselor); United States v. Rappaport, 22
M.J. 445 (C.M.A. 1986) (Air Force major, psychologist); and United States v. King, 18
M.J. 990 {A.C.M.R. 1883) {Army captain, psychologist).

"¢ United States v. Rivera, 26 M.J #38, 639-40 (A.CMR.), petition denied, 27 M J.
459 (C M.A. 1988).

T Id. at 640,

e Id. at 644,

37d. at 639. The charge of conduct unbecoming an officer was later dismissed as
being multiplicions for findings with the other offenses. /d.
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included only screening and intake work at the post mental
health clinic. Despite his lack of qualifications, the appellant
engaged in an unauthorized course of psychotherapy with a
service raember’s wife, which included kissing, fondling, and
fellatio. Appellant subsequently was convicted of dereliction of
duty, indecent acts, and sodomy.8°

As these two cases demonstrate, the common law, military,
and general offenses that constitute the punitive articles of the
UCMJ provide a comprehensive scheme by which patient-ther-
apist sex is made subject to criminal sanction in the military.
Although the consecutive sentences imposed under the UCMJ
engender the possibility of much harsher punishment than
could occur in civilian jurisdictions that have criminalized the
conduct, considerations of multiplicity tend to make the
sentences accurately reflect the circumstances of each case 8!

As in civilian trials of this nature, proving that sexual rela-
tions occurred may be quite difficult in courts-martial. Fre-
quently neither independent witnesses nor tangible evidence
exist. Accordingly, the most intensely litigated issue at trial
tends to be the credibility of the parties. Under these circum-
stances, both parties face obstacles in disproving the other’s
credibility, The victim bears the stigma of having sought
mental health care in the first place.?? Further, because of the
harm he or she may have suffered through sexual relations
during the course of therapy, the patient-victim may be in an
especially fragile mental state at the time of trial 8

Some researchers believe they have discovered a syndrome
displayed by patients who have been sexually victimized by
their therapists.®* In Révera, the military judge allowed a gov-
ernment expert witness to testify on her research into the so-

%The Army Court of Military Review affirmed che conviction and sentence in
United States v, Thornton, CM 8702663 (4.C.M.R. 5 May 1988) (unpub.).

stIn Rivera, for example, the Army Court of Military Review upheld the military
judge's instruction to the panel that the adultery specification was multiplicious for
sentencing with the sadomy and indecent acts specifications. Révera, 26 M.J. at 643

5 LeBouet, supra note 2, at 97-08.

8 An sttorney in this field of littgation r having
an independent therapist exarmine the victim. *'This therapist may then take the lead
in the forensic arena and allow the treating therapist to preserve some measure of
confidentizlity even in the face of litigation." Epstein, The Ezploitative Psychothera-
pist as a Defendant, 25 Trial 63, 59 (198%)

5 Pope, How Clients Are Harmed by Sexual Contact with Mental Health Profession-
als: The Syndrome and Its Prevalence, 67 J. COUNSELING & DEv. 222, 222-25 (1988). The
symptoms include: ambivalence; & sense of guilt: feelings of emptiness and isolation!
sexual confuslon; impatred ability to trust; identity, boundary, and role confusion;
emotional lability; suppressed rage; increased sulcidal risk; and cognitive dysfunction
1d, at 224-26; see also note 10, supra and accompanying text.
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called patient-therapist sex syndrome and that, in her opinion,
the victim in the case exhibited seventeen of the nineteen
symptoms of the syndrome.85 The Army Court of Military Re-
view found the admission of evidence of the syndrome to be
error, because “‘a sufficiently valid body of scientific knowl-
edge [had not] been developed concerning” its reliability.3¢ The
Army Court held the error to be harmless, however, because
the evidence was used only in sentencing, and other expert
witnesses—both government and defense—corroborated the
expert's testimony on the adverse symptoms exhibited by the
vietim 8

Use of the patient-therapist sex syndrome in civilian trials
has not been extensive. In Gifford v. Brotman,® a Los Angeles
Superior Court case tried before a judge alone, expert testi-
mony as to the patient-therapist sex syndrome was admirted
into evidence ® After judgment for the plaintiff, the case was
settled in lieu of appeal.® Evidence of the patient-therapist sex
syndrome also was admitted in an evidentiary hearing con-
ducted by an administrative law judge in a Colorado case,
which resulted in a recommendation by the judge that the of-
fending psychologist’s license be revoked for two years.®! The
state board, however, ordered the permanent revocation of the
psychologist’s license.®? The board's decision was challenged
on grounds other than the admissibility of the patient-thera-
pist sex syndrome evidence, but was upheld by the Colorado
Court of Appeals.?® Presumably, evidence of the patient-thera-
pist sex syndrome would be admissible at courts-martial if the
original research is confirmed sufficiently in the future.

The defense, on the other hand, may have to contend with
the shield provisions of the Military Rules of Evidence. Mili-
tary Rule of Evidence 412 generally precludes the admission
into evidence of the past sexual behavior of an alleged victim

% Rivera, 26 M J. at 841

8 74, 5t 642,

STId. at 642-43

#4No NWC 93556 (Los Angeles Sup. Ct. 1987},

# Letter from Michael H. White, Esq., Nov. 8, 1689

80 1,

# Telephone anterview with Linda L. Siderius, Assistant Attorney General, Regule-
tory Law Section, Colorado Attorney General's Office (Dec. 11, 1689) (regarding Davis
v. State Board of Psychologist Examiners, No. 88CA1782, shp op. at 1-2 (Colorado Ct
Apps. Dec. 28, 19893). The Colorado Supreme Court denied Davis' petition for a Writ
of Certiorarl on June 11, 1890 {case number 90SC100}. Telephone interview with Ms
Siderius (June 21. 1800}

32 Dawis, slip op. at 2

“rd at1l,
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in cases involving “nonconsensual sexual offenses.”® Al-
though the rule defines nonconsensual sexual offenses as those
“in which consent by the victim is an affirmative defense or in
which the lack of consent is an element of the offense,”® some
commentators have argued that a patient undergoing psycho-
therapy may be unable truly to consent to sexual relations
with the therapist.#

IV. Conclusion

TUntil the issue of sexual relationships during the course of
psychotherapy explicitly is dealt with within graduate training
programs, supervisory experiences, and professional prac-
tice,%” the unfortunate and exploitative phenomena of sexual
relations between therapists and their clients will continue to
occur at an alarming rate. Certain researchers advocate nation-
wide research into the problem and significant reform of li-
censing and disciplinary procedures to ensure greater profes-
sional accountability.®® Others have suggested a more
proactive approach to the problem, through heightening client
awareness of rights and of the appropriate boundaries for the
therapeutic relationship.®® Meanwhile, the proper treatment of
offending practitioners remains a matter of debate within the
professional communities, Many feel that criminal punishment
is inappropriate, and instead are in favor of therapy for the
offenders.!® Others believe that sexual relations within the
psychotherapeutic relationship are akin to rape, and should be

 Manual for Courts-Martial, United States, 1884, Mil. R, Evid, [hereinafter Mil. R
Evid.] 412, With regard to clvil actions for sexual exploitation by a psychotherapist,
several states prohibit the discovery and admission of evidence of & plaintiff's sexual
history. See e.g., Minn, Stat. 88 148A.04, 148.06 (1988)

% Mil. R. Evid. 412(e),

% Patients entering into psychotherapy may be vulnerable to a theraplst’s sugges-
tion to engage in sex, merely because of the nature of the problem that is compelling
them to seek treatment. Marston v. Minneapolis Clinic of Psychiatry and Neurology,
Led., 328 N.W.2d 806, 310-11 (Minn, 1982). Offending therapists also might employ
threats of termination of therapy, withdrawal of prescribed drugs, or even commite
ment in a mental health care facility. LeBouef., supra note 2, at 88. Further, sex under
the guise of treatment involves consent to treatment—not sex. Vigilant Ins. Co. v
Kambly, 114 Mich. App. 683, 319 N.W.2d 382 (1982),

31 G. SCEOENER, supra note 1, at 570-7L. Professionals investigating cases of sexual
impropriety have linked this behavior to an inappropriate crossing of therapeutic
boundaries, see Vasquez & Kitchener, Introduction to Special Feature, 67 J. COUNSEL-
NG & D&V, 214, 214-13 (1988), and suggest that a sizeable percentage of cases might be
avolded if appropriate preventative action is taken.

9 G, SCHOENER, supra note 1, at 373, 569-70.

# Thorn Seminar, supra note 8.

1t See A, STONE, supra note B, at 193; Colemen, supra note 3, at 21
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treated as such.'®! While currently a greater awareness of the
problem exists on the part of the mental health professions,
the courts, and the public, it is unclear whether the specific
criminalization of patient-therapist relations in civilian juris-
dictions is merely an isolated example of this cognizance or
whether it is the beginning of a trend of increased criminaliza-
tion of this conduct. For the moment, however, the UCMJ of-
fers victims of this type of sexual abuse a degree of protection
unmatched by all but a few civilian jurisdictions.

41 Masters & Johnson, Principles of the New Sex Therapy, 133 A, J. PSYCHIATRY 548
(1976}, Other researchers believe that the threar of criminal sanction may have a
deterrent effect on a sigmificant number of potential offenders. Telephone conversa-
tion with Gary R. Schoener (Jan. 9, 1980}



FRATERNIZATION: TIME FOR A RATIONAL
DEPARTMENT OF DEFENSE STANDARD

MaJOR DAVID 8. JoNas®

I. Introduction

The problems of pregnancy, single-parents, and dual ser-
vice couples were made possible largely by the erosion of
the age-old ban on fraternization between the ranks. To be
sure, the American military has been moving toward
greater and greater egalitarianism for some time, but noth-
ing has done more to cheapen rank and diminish respect
for authority than cute little female lieutenants and pri-
vates. Military customs and regulations are no match for
the forces that draw men and women together in pairs
without regard for differences in pay grade. Cupid mocks
Mars. Lust and love laugh in the face of martial pormp and
the pretensions of power.!

A, Hypothetical

The following hypothetical highlights some of the typical
problems that arise in a paradigm fraternization case. Consider
the case of a public affairs officer for the United States Cen-
tral Command appearing on a major television network inter-
view regarding a fraternization prosecution in the Persian
Gulf, A Marine Corps first lieutenant has been dating a female
Navy dental technician. They are engaged and the female is
pregnant. The two are attached to separate units, and have
never worked together. The civilian defense attorney repre-
senting the lieutenant is present and makes the following com-

* United States Marine Corps. B.A., 1978, Denison University; J.D., 1981, Wake For-
est University Law School; LL.M,, 1891, The Judge Advocate General's School. For-
merly assigned as Commanding Officer, Support Company, MCRD, San Diego, Califor-
nia, 1988-1990; Senior Defense Council, MCRD, San Diego, California, 1987-1888; 13th
MAU, Staff Judge Advocate. 1985-1986; Commanding Officer, Headquarters Company,
Bth Marines, Camp Pendleton, California, 1984-1985; Trial and Defense Council, Camp
Pendleton, California, 1982-1983. Member of the Pennsylvania Bar. The author wishes
to express his gratitude for the invaluable guidance and advice of Lieutenant Colanel
Thomas J. Leclair and Mr. Daniel S. Jonas. Additlonally, Mr. Daniel C. Lavering pro-
vided superior research assistance as the JAG School librarian. This article is based
upon a written thesis dissertation that the author submitted to satisfy, tn part, the
degree requirements of the 30th Judge Advocate Officer Graduate Course,

B, MITCHELL, WEAK LINK: THE FEMINIZATION OF THE AMERICAN MIITARY 176 (1988).

37
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ments: “This is a moral outrage. Both parties are young, single,
attractive Americans. They are here pursuant to orders, fight-
ing for their country. Both have perfect records. They aren't in
the same unit or service. All their activities were conducted in
private. What about their rights to privacy and freedom of
association? Those are the very constitutional rights they are
risking their lives to defend.? All they did was fall in love. And
for this, the Marine Corps wants to brand them criminals and
send them te jail." The moderator turns to you and says, '‘How
do you respond?" The legal ramifications to the arguments
raised by defense counsel are not susceptible to simple analy-
sis. This article explores these and similar issues.

B. Background

Anyone who has served in the military in the last decade is
aware of the concept of fraternization. Unfortunately, genuine
understanding of this concept lags far behind this general fa-
miliarity. When asked to define fraternization, most military
personnel focus primarily upon officer-enlisted dating and sex-
ual relationships, Those types of relationships are the primary
focus of this article, yet the actual definition encompasses far
more,

Surprisingly, little has been written on fraternization, given
the lack of genuine understanding and the constant debate and
confusion that it spawns. Most military personnel agree that
the frequency of fraternization is on the rise. One of the most
significant factors responsible for increased fraternization is
the influx of women into the military since World War II, an
influx that escalated rapidly in the 1970's.® This increase has
resulted in today's military, with over 221,000 women on ac-
tive duty-—roughly ten percent of our total force.* If nothing
else, this explains increased opportunity for fraternization.

With the end of the draft, the institution of a volunteer mili-
tary has ensured that the American military mirrors society.
American culture is essentially egalitarian—a far cry from the

#See Zillman and Imwinkelried, Constirutional Rights and Military Necessity: Re-
Rlections on the Society Apart, 51 NoTzz DAME L. Rsv. 306, 436 (1976)

The mulitary must remember that. although in many respects 1t wall remain a

soclety apart, the men and wormen filling its ranks are members of American soci-

ety and therefore generally entitled to exercise the same civil liberties they have

sworn to defend with thelr lives

3 See generally, J. HoLw, WovEx x THE MiLITARY, AN UNFINISHED REV
MrzcHeLL, supra rote

+See B. MITCHELL, supra note 1, at 36,

LTIoN (1982) B
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authoritarian nature of the military. The absence of real class
distinctions in the civilian world highlights the military offi-
cer-enlisted distinction. Americans do not recognize class dis-
tinctions,f and accept them only if they are rationally related
to a legitimate purpose. This is one reason for the conceptual
and practical problems surrounding the fraternization regula-
tions, especially in the context of disposition by criminal pros-
ecutions, The failure to grapple adequately with this contem-
porary issue results in radically different policies and
practices, and leaves virtually all military personnel in a quan-
dary.

C. Purpose

This article examines the fraternization regulations of all
five branches of the uniformed military services® from a func-
tional perspective—that is, what are the purposes for the reg-
ulations, and are the regulations fulfilling these goals? The ar-
ticle first places fraternization in & brief historical context;
then it examines the reasons for the creation of the Uniform
Code of Military Justice (UCMJ),” its legislative history, and
its emphasis on uniformity. This article shows how the current
concept of fraternization is virtually unrecognizable from its
ancestry. The article then examines the current punitive arti-
cle on fraternization in detail and discusses the concepts of
fraternization in the civilian sector and in allied military forces
to provide standards against which to measure the American
military regulations. The analysis of individual regulations of
the services culminates in a functional analysis specifically ad-
dressing whether the regulations are accoruplishing their in-
tended purposes. Finally, this article examines attempts to re-
vise fraternization policy, and concludes with proposing a
Department of Defense (DOD) “‘purple® standard” for fraterni-
zation.

€ Americans refuse 1o tolerate class distinctions in a much broader sense. For exam-
ple. distinctions based on race, gender, age, and religion are subject to constitutional
seruciny. Yick Wo v. Hopkins, 118 U.S. 356 (1886),

¢ The Coast Guard regulations are considered because, even though that service is in
the Department of Transportation In peacetime, it attaches to the Department of De-
fense in time of war.

710 U.S.C. 8§ 801-940 (1082) [hereinafter L'CMJ]

#“Purple" is the term used to denote joint or multlservice activities. One who wears
a "purple suit" is said to have no loyalty to any particular service. This is viewed as &
positive attribute 1o eliminate bureaucratic infighting, A "purple standard” would
apply to all services.
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Four out of five services revised their regulations in the last
two years. Fraternization is a subject of heated debate, and
there have been legislative attempts to create a DOD standard.
The services are united in their opposition to a DOD policy,?
presumably because no unit commander likes to be told how to
run his or her outfit, regardless of who is doing the telling.
Alternatively, mere bureaucratic inertia, or hostility to change,
may be responsible.

A majority of the services stress that fraternization is a gen-
der-neutral!® concept that is not objectionable as a policy mat-
ter, but modern enforcement focuses almost exclusively on op-
posite sex dating and sexual relationships.!! The article
therefore will focus primarily on mutually consensual,
nondeviant private sexual relations.!? These qualifications are
necessary to segregate fraternization from assault, rape, sex-
ual harassment, and a host of other criminal offenses.!?

II. History of Fraternization
A. Inception and Early Development—Roman Era

Fraternization has steadily evolved since its inception. To
quote Justice Frankfurter, “Wisdom, like good wine, requires
maturing.”'* Fraternization appears to have originated in the
Roman era.’® References to the custom against fraternization
appear throughout writings on military history and military

“Report, ffice of the Assistan Secretary of Defense (Force Management and Per-
sonnel), undated Working Group Report on Fraternization.

 Fraternization is gender-neutral in chat no greater onus of compliance or punish-
ment specifically or intentionally is placed upon males or females.

Admite, Fraternization, MaRNE CoRPs GazzTTe, Mar. 1984, &t 63. The author dis-
cusses "that distinct difference between the fraternal emotions of camaraderie, and
the sexual emotions of many male-female relationships.” This is not to say that frater-
nization is exclusively & mixed gender issue, but It is much more likely to be so. Most
current fraternization cases involve sexual escapades

2 Because nearly all personnel tn the services are “of age” for purposes of exemp-
tion from statutory rape issues, this arricle does not address this issue No military
cases raise the issue of statutory rape in the context of fraternization,

*>Sexual harassment is the most closely related offense, which, by definition. im-
plies elements of nonvoluntariness from one party The concept of impliec
nonvoluntariness—that is, Jack of effective consent—will be touched on briefly in
relation to student-faculty ard patient-therapist relationships, In & military context,
the analogue would be & recruit-drill instructor relationship

*Kingella v. Krueger. 361 U 8. 470, 486 (1965)

1 For a superb and complere history of fraternization, with extensive exations and

ion, see Carte ation, 118 Mit. L. REv. 61 (1986). In presenting
the brief history to pronde the reader \\lth a historical backdrop, the author relied
neavily upon this article
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law,!® The ancient Romans have the first recorded regulations
regarding associations of personnel of different rank within
their military .\

B. European and British Concepts of Fraternization

The origin of the current policy on fraternization stems from
the class distinction between nobles and peasants in the Euro-
pean Middle Ages.!8 The military concept of social and class
distinctions in the feudal era, as in Roman times, presented a
microcosm of social mores. Battles were fought by knights who
returned to their castles upon completion of wars, Officership
was merely a part-time aspect of aristocratic existence.'® The
Code of Articles of King Gustavus Adolphus of Sweden prohib-
ited close relationships between officers and common soldiers,
circa 1621,2° A huge social chasm existed between the officer
and the soldier, even when the medieval feudal economy
stalled, and capitalism arose in its place.?! As this occurred,
knights gave way to mercenary armies—‘‘soldiers organized
and led by nobility and financed by capitalists.”?? Through the
standing army, the nobility found employment and leadership
positions by virtue of officership.2® They perpetuated the con-
cepts of honor and superiority as prerogatives based on their
“high born estate, which could not be shared by inferiors,”2

18 See A. STRADLING, CUSTOMS OF THE SERVICE (1648)

17 One regulation prohibited service in a unit as a captain or any lower rank when
one previously had served in that command as a tribune. The purpose for this rule
was 10 avoid the loss of discipline that was viewed as a necessary consequence of
undue familiarity. B. AvaLs, THREE BOOKS ON THE Law oF WAR AND ON THE DUTIES CON-
NECTED WiTH WAR AND 0¥ MILITARY DISCIPLINE 176, 180 (Douay ed. 1582) (J. Bate trans.
1912). Note that this novel” view of the concept disappeared only 1o be revived ciroa
1945,

18 Seg Letter, Dep't of Army No. 600-84-2, DAPE-HRL (M), subject; Fraternization
and Regulatory Policy Regarding Relationships Between Members of Different Ranks,
23 Nov. 1984; 8. Rose, The Military Offense of Wrongful Fraternization—Updating an
0ld Custom (Apr. 1983) (unpublished paper presented to The Judge Advocate Gen-
eral's School, U.S. Army, Charlottesville, Virginia).

19 M. JaNowrTz, S80CIOLOGY AND THE MILITARY ESTABLISHMENT 26 (1858).

2 J. WINTHROF, MILITARY LAWS AND PRECEDENT 907-18 (2 ed. 1920).

21 Hemmer, Violation of the Milltary Supersor-Subordinate Relationship Is & Crime!
Isn't It? (Apr. 1973) (unpublished paper presented to The Judge Advacate General's
School, U.S, Army, Charlottesville, Virginia).

/g, at 9,

nd

A, VaGTs, A HISTORY oF MILITaRIsM 39 (1837). An example of this social divide is
written into the Saxon-Polish Field Service Rules of 1752:

For the officer, honor is reserved, for the common man, obedtence end loyalty
From honer flows intrepidity and equanimity in danger, zeal to win, ability
and experience, respect for superiors, modesty towards one’s equals, condescen-
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Enlisted soldiers were recruited from the lowest elements of
society and were often beggars and criminals. While the vivid
demarcations between nobles and peasants terminated due to
the Napoleonic emphasis on skill, class-based distinctions re-
mained.?® Discipline was harsh for enlisted men, in accordance
with Frederick the Great's maxim that men must fear their
officers more than the enemy.2®

The British were quite adept at keeping those concepts alive.
At the time of America’s birth, the British Articles of War,
while not specifically alluding to fraternization, had provisions
prohibiting both conduct unbecoming an officer and a gen-
tleman?” and conduct prejudicial to good order and military
discipline.?® Fraternization, as currently understood, was pros-
ecuted under these articles 2

Many fraternization-type cases were tried in the early 1800's
by the British.3® These included fighting about women of bad
character,3! dressing in a sergeant’s jacket and associating
with privates in the guardroom,®® “sitting in company and as-
soclating with” a private in an officer’s barracks room,* mes-
sing with noncommissioned officers,3* eating and drinking with
soldiers in the barracks,® and playing billiards with a soldier

sion toward inferiors, severity against criminals . . . Nothing therefore must in-
cite the officers but honor which carries its own recompense; but the soldier is
driven and restrained and educated to discipline by reward and fear The
worst soldier 1s an officer without honor, a corumon man without discipline.
Id. at 74-5, n.27 (emphasis added)
2 HEMMER, Supra note 21, at 10
®id.
# British Articles of War of 1774, § 15, art, 23;
Whatsoever Commissioned Officer shall be convicted befare a General Court-Mar-
tial of behaving in a scandalous infamous manner, such &s is unbecaming the
character of an Officer and a Gentleman shall be discharged from our Service
@ 7d, §20, art. 3
All crimes not capital and all Disorders and Neglects which Officers and Soldiers
may be guilty of to the Prejudice of Good Order and Military Discipline, thus, not
menrioned in the above Articles of War are to be taken cognizance of by a General
or Regimental Court-Martial, according to the Nature and Degree of the Offense
and be punished at their discretion.
% Fraternization was a radically different concept in early America, There were no
women in the military; therefore, fraternization between the sexes was unheard of,
3. James, A COLLECTION OF THE CHARGES, OPINIONS, AND SENTENCES OF GENERAL COURTS-
MagTIaL (1820),
3 Id. at 38-39.
3 Jd. at 238-40.
9 7d. at 815-17.
34 ]d, at 121-22,
% Id, at 392-93.
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in a public tavern. It is noteworthy that merely associating or
mingling among different ranks was the common theme in each
of the listed offenses.’”

At this time the British were the enemy. Colonial America
abhorred their aristocratic ways. Defiantly, the Declaration of
Independence stated, “‘All men are created equal.”®® How un-
usual then, that their Articles of War were adopted nearly ver-
batim as our military code.®® A rather obvious conflict was
ingrained: an artificially aristocratic caste of officers had been
set up to lead an armed populace of free independent men.°

C. Evolution of the American Concept of Fraternization

Not surprisingly, since American punitive articles were iden-
tical, American cases also mirrored the British experience.4!
Nearly all of the cases involved drunkenness in public places,*?
and many, from a contemporary ‘‘enlightened” perspective, ap-
pear humorous, These cases included inviting enlisted men to
an officer's quarters to drink,*® accompanying noncommis-
sioned officers of his company to “visit and drink whiskey at a
low hovel kept by Irish and Negro women, thereby degrading
himself in the opinion of the men,’"** and—a true classic—"‘a
lieutenant, while in command of the guard became drunk and
had sexual intercourse with a Negro, or colored woman, in the
presence of his guard, and did remain on said Negro, or colored
waoman, thirty minutes or more until [the guard] made him get
off."4 Although some of this conduct might be prosecuted to-
day, many cases prosecuted then would not be prosecuted

% Id. at 376-76.
4 | & regulation purely it behavior existed in the
original American Artticles of War. Article 4 provided that it would be considered
“scandalous'’ for any officer to assoctate with an officer dismissed for “cowardice or
fraud.”" No one was ever disciplined for a violation of this Article. W. WINTHROP, supra
note 20, at 534,

98 DECLARATION OF INDEPENDENCE, Preamble (U.S. 1776),

% American Articles of War of 1776, 8 XIV, art. 21 is identical to the British provi-
sion, with only cosmetic changes. Similarly, § XVIII, art. 5 is identical to the British
regulation, with no substantive changes. See supra notes 27, 28.

“ Hemmer, supra note 21, at 11-12.

4l See Carter, supra note 15, at 88, n.44. Again, the author presents an in-depth look
at case law in this area,

2 Gen. Orders (no numbers), Adjutant and Inspector General's Office (22 Apr. 1815)
{major general acquitted of intoxication in front of his soldiers).

@ Gen. Orders No. 209, War Dep't (7 July 1863).

“ Gen. Orders No. 261, War Dep't (1 Aug. 1863).

“ Gen, Court-Martial Order No. 100, War Dep't (16 May 1864).




44 MILITARY LAW REVIEW [Vol. 138

now,* In spite of this, the custom held on and dug in deeper,
Officers and enlisted men were separated by a solid class
boundary.4’

D. Fraternization Based Upon the Need for Good Order and
Discipline; The Death Knell of the Social-Class-Based
Fraternization Justification

World War II confounded the entire issue, particularly be-
cause of women entering the service.*® This presented an op-
portunity for a whole new type of fraternization.*® The differ-
ent handling of fraternization issues that were a normal
consequence of the presence of women and men together in the
services provided a further impetus to the call for uniformity
in military justice. This was a confusing time to be in the mili-
tary. Enlisted women in the Army were punished for “dating
Naval or Allied officers who were not punishable.’’3® 8till, the
consensus was that dating and socializing between officers and

“Eg., Gen. Orders (no numbers}, War Dep't (2 Jan. 1810) (second lieutenant con-
victed of playing cards with an enlisted “servant"); Gen. Orders No. 10, HQ, Dep't of
Army (1825} (lieutenant convicted of compromising his position as & commissioned
officer by going on a fishing trip with men of his garrison); Gen. Orders No 37, Adju-
tant General's Office (31 July 1827) (lieutenant found not guilty in the "almost daily
habit of living or feeding” upon company rations in the company messroom ''thereby
Jessening his dignity and character as an officer’).

47 The following thoughts convey the message quite well

There is absolutely no point of social contact between the soldier and the
officer. Officers who consort with enlisted men now are tried by General Court-

Martial for having done an almost unspeakable thing Aside from the social

distinction between the white and colored races, the Army is the only institution

in the LUnited States that is so completely a caste institution. It is an anomaly
among our institutions.
F. Johnson, Discipline, THE Ngw “BLIC July 2, 18189, at 280-81.

4 Women began to appear in fraternization caselaw at this time, as they entered the
ranks in large numbers. A particularly noteworthy case was United States v Futrell,
47 BR. 339 (1945}, in which 2 Women's Army Corps (WAC) caprain allowed Navy
enlisted men into her BOQ room and drank liquor wich them. This conviction of “inter-
service fraternization,” not even discussed in the case, was clearly based upon the
social-class distinction. Se¢ also United States v. Hooey, 27 B.R. 5 {1843) (lleutenant
ook enlisted WAC into officer’s quarters); United States v. Porter, 39 B.R. 48 (1944)
(lieutenant wrote to enlisted WAC, requesting to perform cunnilingus): United States
v, Ochs, 40 B.R. 339 (1944) (WAC lieutenant cohabited with single enlisted man):
United States v Clark. 2 B.R. (A-P) 343 (1848) (two lleutenants Kissed two enlisted
women in 2 truck In view of enlisted men)

@ The concept of fraternization not only expanded to include American ser-
vicewomen, but also it grew [0 inciude enemy women When American forces occupied
Germany romance and sexusl liaisons between United States soldiers and German
frauleins, while common, were frowned upon. See United States v. Flackman. 10 B.R.
(ETO) 225 (A.B.R. 1845) United States v, Wilson, 30 B.R. (ETO} 75 (A.B.R. 1945}

M. TaEADWELL, THE WOMEN's Aawy CoRes (1854) This text pravides an excellent
overview of the legal, social, and moral problems encountered at the time
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enlisted personnel did not affect morale and discipline ad-
versely.®! Even after the war, the courts hesitated to regulate
private heterosexual fornication absent aggravating factors.’?
Nonetheless, between men, rules against fraternization were
based on the customary notion that *'familiarity breeds con-
tempt.”*53

Imbibing in alcoholic beverages with enlisted men, in public
or private, resulted in numerous courts-martial. For example, a
pilot was convicted of fraternizing with his enlisted copilot by
drinking liquor at a bar with him, in 1844.5¢ There was also a
divergence of opinion within Army cases, which concluded
that drinking liquor in the company of enlisted men was con-
duct prejudicial to good order and discipline, though not con-
duct unbecoming an officer and a gentleman.®®

The case of United States v. Bunker®® contains the first ref-
erence to the term ‘‘fraternization.” Bunker completed the
shift in justification for fraternization regulations from main-
taining social class distinctions to the need for discipline and
order. Rather than rely upon class distinctions, courts began to
lean heavily upon the “custom of the service.”® From that
point on, routine fraternization convictions were upheld as
conduct prejudicial to good order and discipline, rather than as
conduct unbecoming an officer and a gentleman, unless there

™ See generally, J. HoLy, supra note 3

3 See generally, United States v. Wilson, 32 CMR. 517 (A.B.R. 1962); United States
v. Berry, 20 CM.R. 325 (CM.A. 1066); United States v. Snyder, 4 CMR. 16 (CM.A,
1962).

55 See J. WINTHROP, supra note 20, at 716; see aiso Peyton, A Comprehensive Course
in Military Discipline and Courtesy, U.S, Army Pam. D-2 (1921) (quoting MG David C.
Shanks on his views):

[Ulndue familiarity between officers and enlisted men Is forbidden. . . . This re-
quirement is not founded upon any difference in culture or mental attainments. It
is founded solely upon the demands of discipiine. Discipline requires an immedi-
ate, loyal, cheerful compliance with the lawful orders of the superior. Experience
and human nature shows that these objects cannot be readily attained when there
is undue familiarity between the officer and those under his commeand.

 United States v, Glover, 14 B.R. (ETQ) 87 (1944); see also United States v,
Long, 13 BR. (ETO) 291 (1944).

% See United States v. Johnston, 23 B.R. 183 (1945); United States v. Wright, 44
B.R. 183 (1845); United States v. Futrell, 47 B.R. 338 (1845); United States v
Field, 21 B.R, 41 (1943).

527 B.R. 385 (1943).

" See gemerally, United States v. Pitasi, 44 CM.R. 31 (C.M.A. 1871); United
States v. Free, 14 CM.R. 468 (N.B.R. 1953); United States v. Lovejoy, 41 C.M.R,
777 (N.CM.R. 1968); and United States v. Jones, 40 B.R. 149 (1944); see aiso
Nelson, Conduct Expected of an Officer and a Gentleman: Ambiguity, 12 AF. JAG
L. Rev. 124 {1970); Flatten, Fraternization, 10 A.F. Rep. 109 (Aug. 1881} Carter,
supra note 16, at 77
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were additional aggravating circumstances.’® But many senior
officers, including General Eisenhower, disagreed with these
distinctions—especially in the context of mixed-gender rela-
tionships.¢

The case of United States v. Patterson,®® illustrates this
point. In Patterson, a lieutenant was convicted for fraternizing
socially “‘with enlisted men in a public hotel and country club.”
The court stated that social fraternization between officers
and enlisted personnel is ‘‘prohibited by military custom and
not by any specific provision of the articles of war. The basis
of the custom is military discipline. It is not a question of so-
cial equality."®' In United States v. Penick,®® an Army Air
Corps second lieutenant was convicted of fraternizing and so-
cially associating with a staff sergeant and a sergeant, by
“talking, drinking, and playing darts with them in a public
place.”"®® It is difficult to see how military discipline was
prejudiced by such innocuous conduct.®* The civilian press re-
acted with characteristic contempt® to this type of reasoning.

But other factors were, and still are, at work rendering these
distinctions less palatable, The technological revolution, still
accelerating, has promoted the '‘dehierarchization™®® of the
military. As linear operations have been replaced by small
groups, frequently acting independently, the need for initiative
has increased in importance at the expense of obedience. Rank
has also lost significance, for the expert enjoys a certain "func-
tional autonomy’'®" in that he or she may be ordered as to

* Carter, supra note 15, at 76

3 In 1948, General Elsenhower stated, *T want good sense to gaverr such tnings
Social contact between the sexes that does not interfere with other officers
o enlisted persons should have the rule of decency and deportment, not artificsal
barrlers.” S. A¥BROSE, EISENHOWER, 1800-1852, 417-18 (1983) Of course, one must
consider General Eisenhower's own reputation &s a notorious fraterrizer.
£ 41 BR. 865 (1944)
€ 1d. at 368 (emphasis added) The court "'doth pratest too much.’
£ 19 B.R. (ETO) 257 (1945)

#1d. at 260

5 Indeed, members of the court were not in full agreement on this issue Judge
Burrow dlssented regarding the fraternization specification, stating shat it failed
to allege an offense. Citing Webster, he noted that fraternization means, *'to asso-
cate or hold feliowship upon camradely terms.” and “soctally” as “marked by
companionship of others.'” The allegatiors, then, accused second ifeutenant Penlek
of “wrongfully being a comrade in arms which is not blamesvorthy, but on the
contrary, preclsely his duty." Id. at 261

% A Life magazine writer gave chis evaluation: "The present officer-enlisted
man relationship might fit a dictatorship but Lt ts anathema to the citizens of &
democracy.” Neville, What's Wrong with Our Army? LIFE, Feb. 25, 1946, at 104

# F. Kjiezer, } RY OBEDIENCE 45 (1078).

€73, at 48
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where to report and why, but not as to how he or she chooses
to exercise his or her skill. Moreover, officers and enlisted
members are recruited from similar social classes, and enlisted
members now feel justified in criticizing their officers—and
even expect to be consulted on decisions that affect them.5

E. Article 184 Fraternization

Even amid the growing number of incidents of fraterniza-
tion, and the concomitant regulations and court decisions, only
one constant remained—confusion. The 1984 Manual for
Courts-Martial included a specific criminal offense of fraterni-
zation under article 134 for the first time.®® It was appropri-
ately placed under article 134, the *‘general article,” which en-
compasses “all disorders and neglects to the prejudice of good
order and discipline in the armed forces™ and *“‘all conduct of a
nature to bring discredit upon the armed forces.” Prior to dis-
cussing the article on fraternization, it is critical to analyze the
general guidance applicable to all article 134 offenses.”

While broad in its application, the guidance for the general
article is reasonably specific by its terms. Courts consistently
have upheld its validity against frequent void-for-vagueness
attacks.” The most important language of the regulation is the
requirement that acts be “directly” prejudicial to good order
and discipline. The staternent that the act cannot be “‘prejudi-
cial only in a remote sense” clarifies this. Thus, socializing
within the chain of command would qualify, but beyond that,
the impact—if any—seerns quite intangible and insubstantial.
Interestingly, courts rarely confront this issue, nor is it fre-
quently raised.

14, at 47

€ Manual for Courts-Martial, United States, 1984, Part IV, para. 83b [hereinafter
MCM, 1984].

7 See Id., part IV, para. 83

Tt Ses, e.0., United States v. Hoard, 12 M.J. BE3 (A.C.M.R. 1081), petitioned de-
nied, 13 M.J. 31 (C.M.A. 1982); United States v. Tedder, 18 M.J. 777 (NM.C.M.R.),
petition granted, 18 M.J. 115 (C.M.A, 1984; Staton v. Froehlke, 890 F. Supp. 503
(D.D.C. 1975) United States v. Lovejoy, 42 C.M.R. 210 (C.M.A. 1870). The only
successful use of this challenge was in United States v. Johanns, 20 M.J. 155
(CM.A. 1985). See generally Cutts, Article 134 Vague or Valid, 15 AF. JAG L.
Rev. 129 (1674); Everett, Article 184, Uniform Code of Military Justice—A Study
in Vagueness, 27 N.C.L. REv. 142 (1969); Gaynar, Prejudicial and Discreditable
Military Conduct: A Critical Appraisal of the General Article, 22 Hasmies L.J
259 (1971); Hewitt, General Article Void for Vagueness, B4 Nes. L. REv. 528
(1968).
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For these types of fraternization, courts rely on a breach of
the custom of the service, Article 134’s language should give
pause to many prosecutors. For example, the “custom prong"”
of article 134 requires that the custom “arise out of long estab-
lished practices.” One wonders if a service may “‘bootstrap” a
custom into existence through promulgation of regulations. It
would seem to depart radically from this standard to overhaul
regulations in spite of the actual custom. This aspect of article
134 is unclear. While it makes sense to assert that "no custom
may be contrary to existing law or regulation,” what happens
if the regulation is contrary to existing custom? Must the cus-
tom change to fit the regulation, or is the regulation void? The
statement that “many customs of the service are now set forth
in regulations of the various armed forces,” does not clarify
whether a reguiation may establish a custom, or whether the
“‘custom,” as stated in the regulation, must have any basis in
reality. As this article will illustrate, custom is the “‘soft’” point
of commonality in the service regulations—so soft that the
regulations can rarely be fixed for definition or application.
The resolution of this issue turns on whether one views the
law in the abstract as descriptive—that is, something that re-
flects social practices; or as normative and instrumental—that
is, a method for forcing people to conform their conduct to the
requirements of the law regardless of what it otherwise would
be.

Finally, one must question whether there is a need to prose-
cute violations of custom at all. No other violation of a custom
is dealt with as a criminal offense.” The following excerpt is
from a recent fraternization case, and illustrates that the
courts are hard pressed to deal with this issue.™

Customs differ among the armed services. Coast Guard
customs and regulations still allow the wearing of a beard,
as did the Navy until recently; but the other services re-

* There is an obscure reference to custom respecting UCMJ, art. 92(3), deretic-
tion of duty, stating that a duty may be imposed by treacy. siatute, regulation.
lawful order, standard operating procedure, or custom of the service. Research
disclosed no prosecutions based on custom. Only two cases even mention it. See
United States v Heyward, 22 M.J. 35 (C.M.A. 1986); United States v, Pract, 84
CMR. 731 (A.CMR. 1963}

T3 The examples the court gives are violations of regulations, but they are
clearly distinct from fraternization. UCMJ, art. 92 is used to charge violations of
lawtul general orders and regulations. Thus, It is common to see regulations as to
hair length and proper wearing of the uniform in this ares. Fraternization fre-
quently arises under this article shen a base order prohibits certain relatlonships,
such as between drill instructors and recruits. The problem with many of these
regulations is that they are not always punitive.
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quire their members to be clean-shaven. In the Army, an
officer still may not protect hirmself from rain with an um-
brella; but in the Air Force this custom has been aban-
doned. Indeed, the Air Force—the most recently created of
the armed services—has never honored some of the cus-
toms recognized in the senior services; and perhaps be-
cause both officers and airmen at one time served together
in small flight crews, the barriers placed by custora be-
tween officers and enlisted persons have probably always
been lower in that service than in others.™

The elements of the offense of fraternization™ make clear
that both the custom prong and the prejudice to good order and
discipline prong must be satisfied to prove fraternization. The
first element, however, requires the accused to be a corumis-
sioned or warrant officer. Presumably, this requirement re-
flects the custom of fraternization as essentially an officer-
enlisted offense, Yet it is now accepted that fraternization may
ocecur between officers and between enlisted members.™ Since
the Manual was effective in 1984, one wonders what a “long
standing’ custom really means.”

Different definitions of fraternization appear in virtually ev-
ery service,’® and in many cases within the services. The Man-

74 United States v. Johanns, 20 M.J, 133, 160 (C.) 1888).

" Id.

" United States v. Carter, 23 M.J. 683 (NM.C.M.R. 1886), held that enlisted
fraternization is punishable under art. 134, if service discrediting or prejudicial to
good order and discipline, so long as adequate notice is provided to the accused. In
United States v. Clarke, 25 M.J. 631 (A.C.M.R. 1987), the court conceded that
prior law in this area was cloudy, but from this point forward, noncommissioned
officers were constructively on notice that fraternizing with an enlisted subordi-
nate was punishable under art. 134

7 The case of United States v. Lowery, 21 M.J. 998, 1000 (A.C.M.R. 1086), raises
the unique prospect of “instant custom.' based on the fact that the 1884 Manual

the offense of for the first time. The
court stated that, “'This custom has long existed in the Army, but assuming argu-
endo that it did not, it was instantaneously created on 1 August 1984 when the
new Manual became effective.” Colonel Mahoney, in his article on fraternization,
states that the opposite could also be true: "By proscribing fraternization contrary
to service customs, the President eradicated these service customs against frater-
nization, fixing them in time, on 1 August 1984, as mere definitions of the offense
of fraternization (n each service.” Mahoney, Fraternization: Miiitary Anachro-
nism or Leadership Challenge? 28 AF. L. Rev. 163, 156 n.14 (1988),

" In United States v. Free, 14 C.M.R. 468, 470 (N.B.R. 1063), the court stated

the difficulty of defining the term:
The problem presented to us is to draw a line as to where acts of fraternization or
association with enlisted men by officers cease to be the innocent acts of comrade-
ship and normal social intercourse between members of & democratic military
force and become & violation of Article 134 of the Code, prejudicizl to good order
and disclpline in the armed services of the United States,
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ual states that the critical point is violation of a service cus-
tom. Each case must be evaluated on its own merits, because
“not all contact or association between officers and enlisted
persons is an offense.” The Manual offers three factors to
evaluate an allegation of fraternization:

(1) whether the conduct compromised the chain of com-
mand;

(2) whether the conduct resulted in an appearance of par-
tiality; [and]

(3) whether good order, discipline, authority, or morale
were undermined.

These factors serve as an adequate starting point, but the
Manual does not state whether all three factors must be in
issue or whether one will suffice. Ultimately, there must be
some tangible prejudice to good order and discipline, and the
respect of enlisted persons for officers must be somehow di-
minished. It is unclear whether this pertains only to the spe-
cific officer concerned, or to the officer corps as a whole. The
general philosophical issue is whether the Manual seeks gen-
eral or specific deterrence.™

Interestingly, article 134 goes on to countenarce specific reg-
ulations that may be dealt with under article 92, which pro-
hibit officer-officer or enlisted-enlisted fraternization. One
wonders why the sample specification remained as a purely
officer-enlisted offense.®

And then the court provided what is now the most widely quoted definition

Where it 15 shown that the acts and cireumstances are suck as to lead a reasonably

prudent person, experienced in the problems of military leadership, to conclude

that the good order and discipline of the armed forces has been prejudiced by the
compromising of an enlisted person's respect for the integrity and gentlemanly

obligations of an officer, there has been an offense under Article 134,

Jo!

7 See United States v. Waies, 31 M.J. 301, 304 (C.M.A. 1890, in which the Govern-
ment was sure to elicit from a betrayed husband thac he had lost all his respect for the
officer accused, and some respect for officers in general

% The history of the offense of fraternization. coupled with the evolution of the
UGMJ, is a fertile area for research and writing. It s astounding that it took unril
1984 to create the offense of fr ion. When looking at
the genesis of the initial UCMJ—the legislative history——extensive writings and law
review articles provide sufficient materiat for in-depth study. This is unfortunately
not the case with the 1984 Manual, for which there are virtually no research materials
available to delve into the creation of the fraternization offense. Because nothing was
available in writing, the author avranged a telephone interview with Colonel John S
Cooke, Judge Advocate General's Corps, United States Army, on 13 Nov. 1890. COL
Cooke was Secretary to the Joint Service Committee for the revision of the 1984 Man-
ual, ard also served as the chairman of the working group. In this latter capacity fe
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I11. History of the Uniform Code of Military Justice
A. Purpose of the UCMJ

Legislation and regulations historically spring from confu-
sion and disparate application in a given area. The impetus is
usually a public outery for change. That was the situation in
the aftermath of World War I1.8* Conditions were ripe for sig-
nificant changes in the administration of military justice.®? The
first UCMJ reflected a monumental effort to overhaul and
modernize military justice.®®

As demobilization progressed, the Secretary of War re-
quested members to serve on the War Department Advisory
Committee # Concurrently, the House of Representatives gave
its input on the Army’s judicial system.®® This resulted in the
introduction of bills to revise the Army court-martial systems
in both the House and Senate

served as custodlan of all paperwork produced by the committees. Fraternization was
one of numerous issues addressed by the committee. No legislative history of the new
fraternization article is available because It was not a congressional product. The Man-
ual was signed by the President. Because the President had not seen the notes, the
committee did not feel it would be fair to keep them available for public inspection, so
they were destroved, The explanation section of the offense provides a summary of
the group's thought processes, reasoning, and intent,
#lIn the late 1940s the old Articles of War and the Navy's "Rocks and Shoals"
were vulnerable to substantial change, if for no other reason than their age. With
the end of World War II and in the rush of returning servicemen to make up for
the war years it was quite expectable that voices would be heard from those who
suffered some disability at the hands of the military justice system, those in re-
straint or beclouded by a discharge under cther than honorable conditions. There
was sufficient factual material to fan the flames of discontent, not only from
those suffering a detriment as a result of service legal process but from others
concerned In [si¢] improving the system of military law, persons desiring a more
modern military justice system, more attuned to concepts also beginning to be
heard in regard to civilian criminal procedures
Westmoreland & Prugh, Judges in Command: The Judicialized Uniform Code of Mili-
tary Justice in Combat, 3 Harv. J.L. & Pus. Por'y 1 (1980).
3¢ Wallstein, The Revision of the Army Court-Martial System, 48 Covm. L. Rev. 221
(1948), describes the major concerns as command influence, lack of lawyer involve.
ment at courts-martial—especially lack of legally trained representation for the ac-
d i at tial, and lenient treatment for
offenses committed by officers; see aiso, Royall, Revision of the Military Justice Pro-
cess as Proposed by the War Department, 33 Va. L. REV. 268 (1047),
83 See Holtzoff, Administration of Justice in the United States Army, 22 N.Y.U. L
REv. 1 (1947); Morgan, The Background of the Code, 6 VAND. L, Rev. 168 (1953),
4 Klein, JAG Justice Today, 8 Cats. UL. Rev. 2 (1059) (providing an overview of
many military law issues of that day).
# H.R. Rep. No. 2722, 79th Cong., 2d Sess, 1 (1846).

8, Rep. No. 803, 80th Cong., 1st Sess. 7 (1847); H.R. Rep. No, 2575, 80th Cong., lst
Sess. 4 (1947),
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Contemporaneously, the Secretary of the Navy was promot-
ing an overhaul of the Naval justice system.$” One of his com-
mittees recommended a complete revision of the Articles for
the Government of the Navy.58 Other committees recommended
numerous changes, and subsequently implementing legislation
was introduced.®® The National Security Act of 1947% created
the Department of the Air Force. Secretary of Defense James
Forrestal saw that, with the gross disparities between the
Army and Navy systems of justice,® the addition of a third
system for the Air Force would make coherent military justice
a fantasy. The Navy was especially concerned that the new
code’s general article might not countenance “custom of the
service” offenses.®® Forrestal's goal was maximum justice for
all servicemen.® Thus, he appointed yet another committee to
draft a “uniform code of military justice”®* with equal appli-
cation to all services. After lengthy consideration, the commit-
tee formulated bills that ultimately became the first Uniform
Code of Military Justice.®® The purpose of a single code for all
services was uniformity,®® which siraply did not exist prior to
the UCMJ. Article 1, paragraph 5, of the UCMJ, states that

1 Military justice actually required significant revision. Punishments were stiff, and
Justice swift; too swifc. For an excellent overview of these issues see Cox, The Army,
the Courts, and the Constitution: The Eeolution of Military Justice, 118 MiL. L, Rev. |
(1987); E. Byase, Miiart Law (3rd ed. 1981); Van de Water, PANic Ripss THE HiGH
Seas, Am. Heritage, June 1961, ac 20; E. CoFFiay, THE OLD ARMY: A PORTRATT OF THE
AMERICAN ARMY 1§ PEACETIE, 1784-1896 (1986)

# Report of the McGuire Comm. to the Sec'y of the Navy (1943).

8. Re2, No. 1338 (starred version), 80th Cong., lst Sess. (1947); and HR. Rep. No,
687, 80th Cong.. Lst Sess. (1947)

S H.R, Rez. No. 343, 80th Cong., 1st Sess., 61 Stat. 405. (Act of July 26, 1847.)

% The imposition of the UCMJ had the greatest impact on the Navy, which had not
revised its Articles for the Government of the Navy since 1928 The Army and Air
Force (Army Air Corps) had been governed by the Articles of War, 41 Star. 787
(1920); 10 U.S.C. § 1471 (Supp. 1961), and these had been amended continuously prior
to the enactment of the UCMJ. Thus. the UCMJ was based more upon the Army system
of justice than the Navy's

52 See Klein, supra note 84, at 60

# Forrestal, House Subcommittee Hearings, U.S. Congress, House Committee on
Armed Services, Uniform Code of Military Justice, H.R. REP. No. 481 81st Cong., Ist
Sess. 596 (1949} (to accompany H R, Rer. 4080}

# [d. This term indicated a goel. It 1n no way implied or was understood to be the
name of the new code that ultimately would be created

® Act of May . 1950, 64 Stat 108 {30 U.S C. 88 551-736). This was codified and
enarted into law as Title 10 of the United States Code, which was entitled Armed
Forees Act of August 10, 1856, Pub. L 1028, C. 1041, B4th Cong., 2d Sess. 70A Stat
36. While there is no historical support for the basis of the name of this new code, one
may assume the drafters knew what a radical departure they were making from estab-
lished military justice—especialty for the Department of the Navy,

St H.R. Rsr. No. 491, 81st Cang,, 1st Sess. | (1949). The report states that, ~Among
the provisions designed to secure uniformity are the following: (1) The offenses made
punishable by the Code are identical for al: armed forces.” (emphasis added;
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*‘military’ refers to any or all of the armed forces” (emphasis
added).¥"

Uniformity of Treatment and Application

The UCMJ is uniform in its coverage of the military person®
wherever stationed.?® The purpose of uniformity was to pro-
mote equity and fairness among the services, not only in appli-
cation but in perception.!®® The UCMJ stopped the chaotic sys-
tem of different codes, and uniformity prevailed.'® The UCMJ
allowed the services some leeway in application when based on
a clear difference in mission. The UCMI's drafters never would
have countenanced the disparate results currently produced by
divergent service fraternization policies. Undoubtedly they
also would have recognized the need for the code to change
with the times. 02

The lesson of the UCMJ is that military justice cannot re-
main static during changing times. In a nation of citizen-
soldiers, military law must approximate civilian justice enough
to be recognizable. The UCMJ represented a compromise be-
tween the push from civilian desires for military justice to era-
ulate the fairness of civilian justice, and the pull of the mili-
tary desire to maintain as much command discretion and
control as possible.!?? Much of the fairness ultimately attained
by the UCMJ is attributable to uniformity.

¢ See H.R. REp. No. 481, 81st Cong., 1st Sess. 62 (1949), stressing the purpose of the
UCMJ as being “uniformly applicable’ to all services

% UCMJ ast. 2. covering persons sublect to this chapter, begins with “members of
vegular component of the armed forces . . . wherever they serve

% Article 5 ensures that the UCMJ will have uniform tersltorial application by sim-
Ply stating, "this chapter applies in all places."

% Certainly there is no supportable reason why any one of our armed forces

should have a brand of Justice inferior to that of the other. Nor should there be

any substantial differences, unless clearly required by corresponding differences

in function, organization, or deployment of one of the services. Justice is nat,

according to American standards at least, justice at all unless it is equal justlce.
Ward, UCMJ—Doas It Work?, 6 Vaxo. L. Rev. 2, 4 (1953),

161 See generally Report of the Committee on a Uniform Code of Military Justice to
the Secretary of Defense (1948), This is widely referred to as the Morgan Report; see
HR. Rep. No. 481, 815t Cong, Lst Sess, (1946); S, Rep. No. 486, 81st Cong., 1st Sess
(1949).

182 The protection of individual human rights is more than ever a central fssue

within our society today . . . Military as well as civilian law is dynamic and of
necessity must change to fit the needs of a changing society.
W Military J A C ‘s Viewpoint, 10 A. Ceni. L. REV. 5
(1971),

1% Crump, History of Military Justice, 17 AF. L. Rev. 55 (1975).
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1V. A Civilian Perspective on Fraternization

Many civilians have little respect for military justice.!% Yet,
the concept of fraternization is not foreign to civilians,!% who
share the military’s difficulty in grappling with this perplexing
issue, 1% Some incidents of corporate fraternization have at-
tracted national media attention.!” Articles frequently de-
scribe lurid tales of patients suing their psychiatrists for sex-
ual relationships foisted upon them.!®® Similar stories and
cases abound concerning attorney-client, faculty-student,!o®
and employer-employee 10 relationships. Many professional or-
ganizations, corporations, and universities regulate these rela-
tionships. Organized religions regulate sexual conduct between
clergymen and their congregants.!!! While recognized as a

164 The following typifles civilian reaction to milltary justice declsions they cannot
understand: "None of the travestles of Justice perpetrated under the UCMJ 1s really
very surprising, for milliery law has aiways been and continues to be primarity an
instrument of discipline, not justice.” Glasser, Justice and Captain Levy, 12 CoLus
Forty 46, 49 (1969)

1% Several cases have been considered at the federal cireuit court level involving
associational issues that approximate fraternization. See Hollenbaugh v. Carnegie Free
Library, 436 F. Suzp. 1328 (1977), aff'd, 578 F2d 1374 (3d Cir.), cert, denied. 439 LS
1052 (1978) {two library employees fired for living together in “open adultery"):
Lomans v. Crenshaw, 334 F. Sure, 888 (SD. Tex. 1871) (alleged violarion of equal
protection by discouraging association between married and unmarried high school
students}; Chem Fab Corp., 27 N.L.RB. 996 (1981} {rule prohibiting fraternization
between workers In two plants during working hours held not unlawful), enforced in
691 F.22 1252 (8th Cir. 1982) (many other types of associations may be prohibited by
standards of conduct regulations)

1% See generally Jamison, Managing Sexual Attraction in the Workplace, 28 PERSON
SEL ADMIN. 45 (1983) {considers the problems that may arise from perceived prefer-
ences to employees because of relationships with managers).

7 Perhaps the most well publicized case of civilian fraternization involved Mary
Cunningham dating the President of the Bendix Corporation, William Agee. When she
was appointed to a high position within the company, all who knew of her relationship
with Mr. Agee assumed that it was the reason she attained the appointment

S Doe v. Swift, No. 87-1312 {15 Cir. Ct. Ala. Dec. 29, 1989); see also, Gunnells
Patient-Therapist Sexual Relations: Professional Services Rendered? 14 Law &
PsrcHoL. REY. 87 (1890,

U9 See Korf v. Ball State Univ., 726 F.2d 1222 (7th Cir. 1084) (tenured professor
terminated for sexual advances toward students}; see alsn Winks, Legal Implications
of Sexual Contact Between Teacker and Student, 11 J.L. & Epuc. 437, 459-60 (1982)
(when female student is in sexual relationship with professor, others assume she has
an advantage}

1¢ Shawgo v. Spradlin, 701 F.2d 470 (3th Cir. 1983} {former police officers unsuc-
cessfully sue for reinstatement after demotion and resignation because of off-dury
dating and cohabitation), This case is apropos, and supparts fratermization regulations
in much the same way the courts uphold military regulations—a simple rational basls
test—the lowest level of scrutiny

U The Central Conference of American Rabbis (CCAR) recently has considered a
regulation prohibiting sexual relations between rabbis end counselees, Spouses or part.
ners of members of their congregation, student rabbis, or junior colleagues. This draft
recently was approved by the CCAR Comittee on Ethics and Appeals for inclusion in
its Code of Ethues. CCAR Code of Ethics draft 8 {June 23, 1880),
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problem, however, it is not a eriminal offense 12

The threshold question in the civilian sector is whether the
corporation, university, or professional association has the le-
gal or moral right to forbid romance between individuals
within the organizational structure. But once a civilian entity
decides to adopt an antifraternization policy,!!? experts recom-
mend that “‘the policy should be narrowly drawn to accomplish
legitimate management concerns.”*'¢ This concern for manage-
rial authority equates to the military’s prohibition on fraterni-
zation within the chain of command of & unit. That is precisely
the civilian focus—those who work together in the same de-
partment, office space, or section. Organizations recognize that
those who work closely on the same projects spend time to-
gether and begin to see things the same way.'% Yet, it is
widely recognized that romance in the workplace is counter-
productive.!i® As the number of women in the workforce and
in the military increases, the opportunity for, and the overall
number of, romantic interludes—and problems—will in-
crease!!?

1:2 The only exception to this general rule is that in certain jurisdictions, state legis-
latures have begun to make it criminal for a therapist to sexually exploit a client. &
new California law makes it a crime for & therapist to have sexual contact with a
client, For 2 first offense. an offender would be charged with 2 misdemeanor. Second
and following offenses may be & misdemeanor or e felony, and an offender tmay be
tined up to §1000 and sentenced to & county jall for up to one year, or fined up to
$5000 and sentenced to state prison for up to one yvear. Cal. $B. 1004, chap. 705,
Business and Professions Code § 729 (1989)

15 The term “fraternization” 15 generally and historically a military concept, but
occasionally, the civilian sector uses this term. This thesis applies the term to similar
civillan conduct. See generally Driscoll and Bova, The Sezual Side of Enterprise, MoMT,
REv, 51 (July 1980,

114 Neese, Cochran, & Bryant, Should Your Firm Adops an Anti-Fraternization Pol-
icy? 54 ADYANCED MMT. J. 4, 6 (Auturan 1989)

135 M. Staw, GRoUP DyNaics: THE PSYCHOLOGY OF SMALL GRouP BERAVIOR 95 (1971);
Collins, Managers and Lovers, Hagv. Bus. Rev. (Sept.-Oct. 1983).

-t Specifically, when a love Telationship exists within en organization, internal

communication channels and power alliances shift. Co-workers may feel

threatened by the “pillow talk” they assume the lovers are conducting, If they
believe & colleague has gained access to a powerful person in the organization as &
result of & love relationship, they may fee! jealous. This 1s particularly Likely if
the employee has tried to win the favor of a powerful male manager by demon-
strating competencies and abilitles, only to watch that men fall in love with and
devote his attention to a female colleague Our findings suggest that overt
sexual behavior and business do not mix, They indicate that strong sexual attrac-
tions nterfere with work.

A. Warfield, Co-Worker Romances: Impact on the Work Group and on Career-Oriented

Women, 25 PexsosxzL J. 5 (Msy 1887).

“7See Anderson & Hunsacker, Why There's Romancing at the Office and Why It's
Everybody's Problem, 62 PERSONNEL 67, 62 (Feb. 1985) (office romances involve per-
ceptions of favoritism in roughly one-third of cases); Quinn & Lees, Attraction and
Harassment; Dynamics of Sexual Politics in the Workplace, 13 ORG. DYNAMICE 36, 42
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‘While the military is a society apart from the corporate and
civilian worlds, it is illuminating to see how civilians deal with
this phenomenon. For example, the view of faculty-student re-
lations as “‘fundamentally asymmetric’'!!® illustrates that the
civilian concern is nearly identical to the military’s. But civil-
ians look at what the military is doing also. Some of the mili-
tary’s most embarrassing publicity stems from fraternization
cases.!!® Many commanders attempt to keep fraternization
cases quiet, even when they result in courts-martial. This re-
flects an instinctive recognition that civilians abhor punishing
someone for a simple romance, Put in simple terms, sending
someone to jail for a mutually consensual, nondeviant, private
sexual relationship is rather medieval in this day and age

As long as men and women work together in organizational
confines, romance and sex will occur. No legislation or regula-
tion will change that. Civilian organizations wrestle with and
accept this fact. Colleges and universities now regulate stu-
dent-faculty sexual or romantic relationships. These regula-
tions typically deal with mutunally consensual relationships,
and treat nonconsensual conduct such as sexual harassment!2

(Autumn 1984); Quinn, Coping with Cupid: The Formation, Impact, and Management
of Romantic Relationships in Organizations, 22 ADxw. Sci. Q. 30, 42 (1977) (adverse
effects of office romance include Jowered productivity, gossip, distorted communica-
tions, hostilities. and damage to the reputation of the worksection). Gosoox &
STROBEFS, BRINGING WOMEN INTO MANAGEMENT 39-58 (1875)

113 See University of lowa. Policy on Sexual Harassment and Consensual Relation-
ships (July 28, 1988); Letter from Harvard Dean Henry Rosovsky to the Faculty of
Arts and Seiences (1983) (declaring relationships between students and faculty “al-
ways wrong" if che teacher has a professional responsibility for the student). Both of
these sources use the term "fundamentally asymmetric.” See also Oklahoma Univer-
sity College of Law Regulatlons (using the same term)

12 Mocking Military Justice, LA Tives, May 15, 1988, at V-4 The Los Angeles
Times and numerous local papers gave high profile coverage to the Marine Corps
prosecution of a Navy lieutenant who dated and then married & Marine lance corporal
No chain of command relationship existed and their relationship was conducted off-
base. The Times stated, "It's hard to see how such relations can in any way be
regarded as prejudicial to good military order.” This statement was made after ac-
knowledging the vahdity of punishing fraternization in the chain of command, This
case so inflamed the media and the public that the Marine Corps did not prosecute: see
atso THE Wasw, Post, Dec. 25, 1878, at AQ. This article on ‘“'sex fraternization" de-
scribes the Army's losing battle against it. The article acknowledges that “It's kind of
hard for the sergeant to order Mary to serub out the latrine the next morning when
they were sleeping together the night before,” The article points out that many Army
personnel are angry with fraternization regulations as violative of the First Amend-
ment's guarantee of freedom of association, as well as the "'laws of nature.” THE Wasi,
Post, Mar. 7, 1978, at A5 {detailing cases of cadet fraternization at the United States
Air Force Academy and United States Military Academy); THe Wasa Tives, Mar. 1,
1980, at F1 (discussirg problems with fraternization in general),

¥ Sexual harassment and sex discrimination frequently are litigated areas in their
own right. See Meritor Savings Bank, FSB v. Vinson, 477 U.S. 67 (1986
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elsewhere. Consent!?! is not usually a defense,!?? both because
of the “supervisory, educational, or advisory responsibility for
that student” and the asymmetric balance of power involved.
But once a student is no longer under a professor's academic
cognizance, they may date. The required nexus is analogous to
the riilitary's chain of command.!?® Interestingly, civilian con-
cerns rarely focus on the issue of loss of respect for the superi-
ors, which is the principal focus of the military.

If any profession has been hard hit by allegations and reve-
lations of sexual escapades within its ranks, it is psychiatry.
The American Psychiatric Association (APA) has established
that sexual relations between psychiatrists and their patients
are always unethical.!?* But other more nebulous areas, such
as relations with psychiatrists’ students, employees, co-work-
ers, and colleagues arise. In deciding whether ethical issues are
involved, the APA looks at inequalities in status and power,
whether the inequalities are exploited, and whether the frater-
nization causes harm,!2 The footnoted extract details the great

2! Faculty-student regulations, similar to drill instructer-recruit relationships, are
viewed in a special category because of the inherent inequality of power. This inequal-
ity theorecically makes consent not fully informed and voluntary; much like statutory
rape, it may be & strict liability offense

22 That policy is identical to military interpretation of regulations in caselaw. See
Unired States v. Mayfield, 21 M.J. 418 (C.M.A, 1686),

2 See United States v. Johanns, 20 M.J. 155 (C.M.A. 1985).

124 American Psychiatric Association, Ethics Newsletters, vol. II, at 2 (Apr./May
1986).

123 An extremely instructive analysis, with a characteristically psychiatric bent is
provided below, and is relevant in the context of the chain of command

With many students, especially younger ones and those dependent on their
teachers for learning and/or advancement, relationships may eppear to be con-
senting and yet be very problematic. They invalve, by definition, an inequality in
which the scudent expects the teacher to be trustworthy and a model. These rela-
tionships are commonly affected by transferences similar to those developed by
patients, which involve adulation for the teacher that is easily mistaken for
“love' (the crush). The transference further exaggerates the participants' inequal-
ity and makes these relationships very vulnerable to acting out. Thus, in various
ways, sexual activity with students, even if it appears consenting, may well con-
stitute exploitation of an unequal relationship for the teacher's own gratification.
The sexual involvement, while not harassment by strict definition, may exploit
both the student's wish to be loved by the teacher, and the power the teacher has
over the student: the pawer to give a good or bad grade, to give a good or bad
reference, or to affect advancement at a particular institution or within the pro-
fession.

Psychiatrists, even more than other teachers, need to be careful not to take
advantage of their students' transference, its manifestations and powers, and its
management. Anything less fails the student and sets a poor model for young
professionals. Indeed, a recent study of psychotherapists (psychologists) suggests
that therapists who were sexually involved with their teachers/supervisors dur-
ing training years are considerably more likely to be sexually involved with their
own students and “clients” than those who were not so involved.
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potential for abuse and shows that the line between consensual
and nonconsensual relationships can be hazy. This is all the
more reason for the military to retain the offense of fraterniza-
tion; but beyond the chain of command, prosecutions for frat-
ernization are unjustified. Indeed, once the working relation-
ship or supervisory issues disappear, fraternization issues are
diminished substantially.

The American Psychological Association!?® and the American
Board of Examiners in Clinical Social Work!?’ also regulate
these relationships. After determining that frequent sexual in-
volvement existed between lawyers and their clients,'?® the
California legislature ordered the state bar to regulate this
area. The proposed "sex with clients" rule prevents California
lawyers from taking advantage of their clients—'at least
physically.”"'?® Marriage and family therapists have similar
regulations %

The civilian view on marriage resulting from fraternization
is that, “We are apt to engage in revisionist history and de-
clare the relationships nonexploitive.”"!3! This is remarkably
similar to the way the military treats "mixed" marriages.!%?

i

' American Psychological Assoclation, On Ethical Principles of Psychologists
(1987)

127 American Board of Examiners in Clinical Social Work, Code of Ethics (1988}

12 While not 2 burning issue in the military, because of its relative infrequency, the
issue of judge advocates having or attempting ta have relationships with their clients
has arisen. In the Judge Advocate General's Professional Responsibility Committee
(US. Army), Professional Responsibility Opinion 80-1, the committee reviewed an
Army legal assistance atiorney's alleged attempt o Initiate an affair with a dependent
wife of an active duty enlisted soldier. When the client revealed that her husband had
committed adultery and that she had not engaged in sexual relations for several
months, the attorney "jokingly” suggested that the two of them should initiate an
affair, and stated that she could move in with him, The attorney also embraced her at
the conclusion of the meeting. The committee took @ dim view of his conduct. More-
over, using language likely 1o be seen in the fraternization arena, the committee stated
that “the appearance of impropriety is as devastating as the actual existence of impro-
priety."

2 Simply Stated, J¢1 Be Hands O for These Long Arms of the Lo, Wau. $7. 3.
Nov. 13, 1990, at B, col

% The California Association of Marriage and Family Therapists offered the follow-
ing regulation in 1ts Ethical Standards of 1889

Marriage and family therapists are cognizant of their potentially influential posi-

tion with respect ta patients. and they avoid exploiting the trust and dependency

of such persons Marrlage and family therapists avoid dual relationships with

patients that could impair their professional judgment or increase the risk of ex-

ploitacion, Sexual intercourse, sexuial contact or sexual intimacy with patients of

patient’s spouse or partner is unethical

1 See generally, Chamailas, Consent, Equality, and the Legal Control of Sexual
Conduct, 61 8. Ca_. L. Rav, 777, 854 (1888)

122 A "mixed” marriage in the military refers to an officer-enlisted marriage




1882} FRATERNIZATION 59

Civilians have only begun to scratch the surface of this com-
plex issue !® Yet their perspective and approach is undeniably
instructive. The military learned from the history of the CCMJ
that it is unwise to stray too far from civilian standards. Thus,
while considering civilians’ handling of this problem, the mili-
tary also should pay attention to their perspectives on the mili-
tary’s policy.

On balance, the military’s attitude towards fraternization
seems unnecessary. Two issues are involved. First, should
the armed services continue their policy of strictly dis-
couraging officer-enlisted social contact? Second, should
criminal sanctions be used to enforce the prohibition?

Little evidence suggests that the present social caste sys-
tem enhances military performance. Other armed forces
operate with looser control and no notable loss of effec-
tiveness. Combat conditions typically reduce the barriers
between enlisted men and junior officers. . . . Many cur-
rent enlistees share the same social, intellectual, and cul-
tural values of their officers. Discouraging normal social
contacts arising from these mutual interests infringes on
the freedom of both parties. Even if the military deter-
mines to maintain its attitude toward fraternization, the
retention of criminal sanctions is indefensible.}%*

128 Sge Shearer, Paramour Claims under Title VIT: Liability for Co-Worker/Employer
Sezual Relationships, 15 EvpL. ReL. L.J, 57 (Summer, 1988) (discussing the current
and potential (mpact of title VII of the Civit Rights Act of 1964 on office romance, and
highlights section 1804.11(9)}. Section 1604.11(9) provides:

Other related practices: where employment opportunities are granted because of

an Individual's submission to the employer's sexual advances or requests for sex-

ual favors, the employer may be held liable for unlawful sex discrimination

against other persons who were qualified for bur denied thet employment or bene-

fit,
See generally, Annotation, Burden of Proof Aspects of Paramour Claims, 86 ALR.
Fed. 230 (1988); see also Broderick v. Ruder, 685 F. Supp. 1268 (D.D.C. 1988) (female
Securities and Exchange Commission attorney denied promotion after complaining of
sexual harassment by supervisors); King v. Palmer, 398 F. Supp. 65 (D.D.C. 1884),
rev'd, 778 F.2d 878 (D.C. Cir. 1985) (D.C. jail nurse complained of younger, less quali-
fled nurse promoted ahead of her because of her sexual intimacy with doctor who
promoted her); Toseano v. Nimmo, 570 F. Supp. 1187 (D.C. Del. 1983) (woman denied
promotion received by less qualified clerk who had an affair with the boss); Kersul v
Skulls Angels, Inc., 495 N.Y S.2d 886 (Sup. Ct. Specis! Term 1085) (woman fired for
critieizing female subordinate for having affair with company president)

1% Ziliman & Imwinkelried, Constitutional Rights and Military Necessity: Reflections
on the Society Apart, 51 NOTRE DavE L. REv. 386, 414 (1976). Perhaps by liberalizing
the military attitude toward fraternization, but maintaining the criminal sanctions, an
acceptable compromise can be reached that will provide insulation from criticism.
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Thus, while many civilians have a positive view of military
justice,'?® the current fraternization regulations are increas-
ingly coming under fire, to the extent of being compared to
racial separation statutes.!3® The Department of Defense must
pick up on these cues and act decisively, now.

V. An Internartional Military Perspective on Fraternization

The regulations of other countries’ military services provide
yet another invaluable perspective on fraternization.'®?

A, Canadian Armed Forces'®®

The Canadian Armed forces published formal fraternization
regulations for the first time in 1988. Most personnel ap-
plauded the regulation, but there was some dissent.'*¥ A major
increase in the number of women in the Canadian Forces (CF),
as a result of the passage of the Human Rights Act,!* provided
the impetus for the regulation. Because of the close relations
of the Canadian and American military services and their geo-
graphical proximity, the Canadians carefully studied American
fraternization regulations prior to formulating their own. The
Canadians drafted a regulation based on the Navy's definition
of fraternization, because of its “'greater emphasis on the sex-
ual connotations.”!*! Dispassionately analyzing American regu-

* Gilligan & Wims, Civilian Justice v. Military Justice, CEit. JusT.. vol. 5, fo. 2, at 2
(Summer, 1980). The authors quote Melvin Belli and F. Lee Bailey, who both have
expressed a preference for military courts; see also Moyer, Procedural Rights of the
ditizary Accused: Advantages Over a Cwman Defendant, 51 MiL. L. Rev. 1 (1971),

135 The criminal enforcement viotations has been com-
pared to racial separation statutes. See lelman & Imwinkeleled, supra note 136, at
412; Adickes v. Kress and Co , 398 U.S 144 {1970},

1¥" The author interviewed seven international students currently studying at The
Judge Advocare General's School, IS, Army (TJAGSA)

19% Interview with Lieutenany Colonel Patrick J. McCaffrey, Office of the Judge Ad-
vocate General, Canadian Forces at TJAGSA (Jan, 15, 1981}, McCaffrey's last assign-
ment was Director of Law/Materlel-2, Ottawa, Canada. The author is extremely grate-
ful ta him for his assistance in procuring all available Canadian regulations, cases, and
background materials pertaining to the development of its fraternization policy.

1% See Mackenzie & Acreman, Women in the Cortbat Arms—-A New Dimension to the
Fraternization Threat (paper presented to the National Defence University, Canadian
Forces (Jan 1980)) (an excellent paper arguing against the new liberal policy)

This landmark legislation opened all positions in the Canadian Forces to womer.,
£0 include combat infantry assignments. The Canadians wisely kept the mfancry stan-
dards the seme, 50 as a practical matter, very few have entered the combar arms, The
Human Rights Act dramatically expanded individual rights vis & vis institutional au-
thority. See Unclassifled Memorandum MARCOM 5200-0 (DCOS PIT;, subject: Fraterni-
zation. 27 Mar 1887,

I+ Id. a1
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lations, the Canadians adopted this recommendation: ‘‘Rather
than three or four separate command promulgated policies/
guidelines, the promulgation of one which has . . . wide ap-
plicability is strongly recommended.”*? Correspondence from
the highest levels of command concurred. The drafters ac-
knowledged that classic fraternization (prior to the entry of
women into the forces) was really not the problem. The major
concerns were male-female relationships, and thus the title of
the regulation: “Mixed-Gender Relationships.”!4?

Then Lieutenant General A. J. G. D. de Chastelain, Assistant
Deputy Minister of Personnel and now the Canadian Chief of
Defense Staff,'*4 played an instrumental role in formulating
the final regulation. His thoughts are most instructive:

In drafting the [Canadian Forces Administrative Order
(CFAQ)] . . . , we were cognizant of the delicate balance
between providing firm policy and guidance, and appear-
ing out of step with today's social norms. I believe that we
have struck a balance that is workable and acceptable !4

The regulation is applied exactly as it is written,'4® without
nuance or hidden meaning. Individual services are free to pro-
mulgate their own mixed-gender relationship orders consistent
with the CFAQ. The Canadians regulate relations between ca-
dets and between cadets and noncommissioned officers.’4” Only
trainer-trainee type offenses are actually prosecuted, and this
is rare. The Canadian fraternization policy most closely resem-
bles the Coast Guard's. It is an extremely liberal policy, cer-
tainly by United States Navy and Marine Corps standards, Yet,
it exemplifies a common sense approach that obviously consid-
ered civilian views on the matter.14

In the Canadian Forces there is no regulatory obstacle to a
captain dating an enlisted woman outside the chain of com-

1214, at 2, “Forces wide" refers to drafting a Canadian Forces Administrative Order
(CFAO), which was the final result. This would be similar to a Department of Defense
(DOD) order for che United States military.

142 OFAO 10-38

144 He has since been promoted to the only four-star position in the Canadian Forces.
The Canadian position of Chief of Staff is similar to our Chairman, Joint Chiefs of
Staft,

14 Unelassified Memorandum MARCOM 5200-0 (DCOS PIT), subject: Fraternization,
27 Mar. 1087,

142 Lieutenant Colonel McCaffrey confirmed that the regulation means what it says,
as opposed to American regulations, which may not be applied exactly as written.

T Canadian Military College Regulation section 640(1) (1989)

¢ Lieutenant Colonel MeCaffrey defended Canada's more liberal regulations, stating
that “You have to trust people’s good sense and professionalism.”
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mand. The only “problems” they perceive with this type of
relationship is the inconvenience to the parties concerned be-
cause the enlisted woman may not join her beau at the officer’s
mess, and vice-versa.

There are several interesting aspects to the Canadian regula-
tions. First, they apply to relationships with members of for-
eign military forces because Canadian forces work so fre-
quently with foreign military units. S8econd, the relationship
must be “in public’" before it may be subject to regulation.
Third, and significantly from a fairness aspect, the regulation
applies to dating as well as marriage. Finally, if a relationship
is formed while CF members serve together, they will normally
be allowed to complete the assignment unless aggravating cir-
cumstances develop.!'#®

There are no obscure references to the countless ways these
relationships can manifest themselves, as seen in American
regulations and caselaw. The ways fraternization manifests it-
self are far from infinite. The CF regulation sums up the issues
of public conduct rather well. The regulation does not even
mention sexual relations because if conducted in private, they
are not covered by the order. Thus it is a fair, workable policy
that places a high degree of trust in the ability of ser-
vicemembers to use good judgment, while recognizing that
“hormones are hormones."'*® Mixed-gender relationships will
occur, at an increasing rate, regardless of what regulations
say. But if soldiers know that only the people in their own
chains of command are off limits, they are likely to acknowl-
edge the wisdom and utility of that policy and look elsewhere.
An outright prohibition on mixed-gender relationships is un-
realistic given human nature, and merely encourages wide-
spread rule breaking and hypocrisy.

B. Kenyan Armed Forces's!

Although there is no specific, written regulation prohibiting
fraternization in the Kenyan forces, there is an unwritten pol-
ey that no male member of the military may date anyone from
the Women'’s Service Corps. This is a long standing policy and
has served them well. Although Kenyan women serve in all

12 CFAQ 10-38, at 8.
 McCaffrey Interview, supra note 138,

8 Major Frederick Ayugi is one of only five judge advocates in Kenye's defense
department, and they service all forces in Kenya. His last posting wes at the Army's
nieadquarters as a Staff Officer-2. He was interviewed at TJAGSA on 10 Jan 1391
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branches, there is a separate Women’s Service Corps under
Army cognizance. To enter the service, women must be single,
with no children, and sign a contract agreeing to remain this
way. Pregnancy is a breach of contract and provides grounds
for separation. A Kenyan commission looked into this rule due
to objections based upon freedom of association, but the mili-
tary view prevailed because these rights are voluntarily sacri-
ficed by joining the service. This has never been challenged in
court,

When fraternization occurs, it can be prosecuted under an
article similar to the American article 134. Normally, the indi-
vidual concerned is administratively discharged; no one has
ever gone before a court-martial charged with fraternization.
Fraternization is not a major problem because, when it oceurs,
the woman typically will leave the service voluntarily and is
then free to date or marry the man. Because no one may date
anyone else on active duty, those who date must date civilians.
This is unique, and fair in the sense that it obviates the need to
draw lines based on rank, which is feasible in Kenya due to the
comparatively small number of women in the military. The pol-
icy is announced to all personnel at accession and at legal
training, which occurs every three months in all units. As in
America, when fraternization is discovered, the individual is
first counseled prior to any adverse action. Thus, there is a
preference for leniency. Since the policy is so well known,
crystal clear, and all-encompassing, it has survived the few
challenges that have arisen. By establishing this issue as one
of contract law, the Kenyans have neatly sidestepped a poten-
tially troublesome problem.

C. Australian Army's?

There is no written regulation on fraternization-pertaining to
members of Australia’s Regular Army, because fraternization
is not a significant problem in its forces. The only specific reg-
ulations that address this issue are at basic training installa-
tions and schools; instructor-recruit relations are prohibited.
Interestingly, at the Royal Military College the fraternization
policy pertains to cadets only, and prohibits relations among
them while in training,

2 [nterview with Lieutenant Colonel Andrew H. Braban, Australian Army Legal
Corps, at TJAGSA (Jan. 15, 1991). His last billet was Staft Officer, Grade I, Adminis-
trative Law, Directorace of Army Legal Services, Canberra,
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Officer-enlisted marriages are not prohibited, but are not
common. When favoritism and partiality are shown within the
chain of command, fraternization could be prosecuted under a
general article similar to the American article 134, When cases
of fraternization arise, administrative sanctions may be em-
ployed—that is, discharge, censure, or transfer. A common
sense approach to this issue is used and members are trusted
to exercise discretion.

Given the similarities between Australian and American soci-
eties, the obvious question is why fraternization is a problem
in the American military and not nearly as troublesome in the
Australian military. One typical response is, ““Because you
Americans seem to have a need to have a rule for everything.”
That comment is most illuminating. The Australian military
does not regulate the personal conduct of its members to the
extent that the American military does. If all else fails, the
American military may consider this successful approach—
trusting officers and noncommissioned officers to act respon-
sibly.

D. Royal Netherlands Army!®

The Royal Netherlands Army has no written policy on frat-
ernization. Its soldiers are expected to act in a strictly profes-
sional manner while on duty and in uniform; yet what a soldier
does off-duty and off-base is his or her own business, The
Army perceives no benefit in meddling in purely private af-
fairs. Therefore, no problem arises when officers date enlisted
personnel or in officer-officer and enlisted-enlisted relation-
ships. There are no criminal sanctions available for fraterniza-
tion,154

Public displays of affection on base are considered unprofes-
sional. In cases of fraternization when favoritism is being
shown, administrative sanctions—including adverse reports or
transfers—may be used.

E. Turkish Armed Forces'®®

Fraternization is not an issue in the Turkish military because
few women are in its armed forces. Nonetheless, regulations

5 [nterview with Major Gerard A.J M. van Vugt, Judge Advocate General's Corps
(JAG), Royal Netherlands Army, at TIAGSA (Jan. 23, 1891} He recently joined the
JAG department. His last assignment was ar the JAG staff of the Royal Netherlands
Army at The Hague.

# Significantly, no ¢riminal sanctions against adultery exist.

158 Interview with Captain Feyiz Erdogan at TJAGSA (Jan. 11, 1991) His last assign-
mens was as a ilitary judge, Turkish Army.
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govern official relationships between the four classes of Turk-
ish military personnel: general officers, officers, noncommis-
sioned officers, and enlisted personnel.!?® Primarily, these reg-
ulations govern the conduct between personnel on duty only.
For example, the regulations stipulate that a noncommissioned
officer cannot enter the general's mess. There is no prohibition
on male-female relationships off duty, nor is there any crimi-
nal sanction available for violation of any of these rules. Ad-
ministrative sanctions are deemed adequate.

F. Royal Thailand Armed Forees!s

Thailand has no formal, written rules regarding fraterniza-
tion. Custom provides the only guidance, yet custom is ade-
quate guidance because this is not a criminal issue in Thailand.
Fraternization siraply is not a major problem in the Thai
forces. Customary rules of professionalism dictate that no out-
ward manifestations of romance should be visible between any
personnel when on base, on duty, and in uniform. Certain ex-
ceptions to this general rule exist for relatives and married
couples. Once off duty, off base, and out of uniform, fraterni-
zation is not an issue. Personnel, therefore, may freely associ-
ate with whom they please. Accordingly, a captain may marry
or date a corporal.

G. British Army!%

One would guess that the British have a strict fraternization
policy because American law was principally derived from
British law.!5® British forces do have rules dealing with cus-
toms, courtesies, and separations by rank at clubs, messes, and
quarters. Additionally, local orders exist to deal with men en-

155 These regulations are called the IC Hizmet Kanunu and the IC Hizmet Yonetme-
ligi

57 Interview with Caprain Piyachart Jaroenpol of the Judge Advocate General's De-
partment, Royal Thailand Army, at TIAGSA (Feb, 7, 1991). His prior billet was with
the Advisory Divislon, Judge Advocate General's Department, Ministry of Defense.

1% Interview with Major Michael D. Conway, Army Legal Corps, British Army, at
TJAGSA (Feb, 21, 1981), His last assignment was Staff Officer Grade 2, in the Army
Law Training and Publications Branch, Army Legal Group, United Kingdom.

5% Aveilable British military regulations revealed no article on fraternization, or
even any use of the term. Major Conway confirmed this. The British actually never
prosecute fraternization cases, to his knowledge, meaning that illegal fraternization
probably is not prevalent. Manual of Military Law, Great Britain, Ministry of Defence
(1972); Manual of Alr Force Lew, Great Britain (1976). These were the most recent
publicaticns available.
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tering women's quarters and vice-versa. These, however, are
minor disciplinary matters and do not specifically pertain to
fraternization. Army General and Administrative Instruction,
volume 2, deals with, inter alia, “misconduct by officers" but
does not specifically address fraternization. Fraternization
conceivably could constitute an offense under the Army Act
general provision, which is identical to article 134, but the of-
fense would have to be strictly proven. A mixed gender rela-
tionship between two soldiers that is kept off base and out of
uniform would not, without further aggravation, constitute an
offense.

It is painfully obvious that the American military goes to
great lengths to regulate fraternization, relative to our allies
and civilians. Canada is the only notable exception, having re-
cently promulgated very unobtrusive fraternization regula-
tions. The most troubling revelation from this comparison is
the American compulsion to regulate every aspect of military
personnel’s lives. The Army, in particular, is notorious for hav-
ing shelf after shelf of regulations. This distinction is hardly
favorable since it is attained through unnecessarily intrusive
regulations. Allied military organizations are effective with
their minimalist approach to fraternization.'®* The American
military should get in step.

VI. The Current Fraternization Regulations of the military
Services!tt

A. Military Service Policies

This section will compare and contrast the current regula-
tions of the United States Navy, Marines, Army, Air Force, and
Coast Guard.

1. United States Navy policy,.—The Navy has published one
of the broadest regulations.'®? This regulation is intended to be
specific in what has been a very nebulous area to put all hands
on notice of whar is expected of them.

52 Other foreign military services have civilianized their military justice systems
significantly in comparison to the American standard. See Sherman, Milizary Justice
Without Military Control, 82 YaLE L.J. 1398 {1978),

15 Many arguments used in the context of analyzing 1ndividual service regulations
may be applicable to others, but may not be repeated for brevity's sake

1#2 OPNAVINST 5370.2 (6 Feb. 1988) (not duplicated herein due to space limita-
tions, but perusal of ike regulation would be helpful to che reader)
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(a) Analysis,—The inherent ambiguity of fraternization
shines through this bold attempt to define it. For example,
what does the regulation’s reference to "unduly familiar”
mean?!%® This vague definition brings to mind Justice Stewart
who said he could not define pornography, “but I know it
when I see it.”"!® Does “‘unduly familiar” mean eating lunch
together at the chow hall? Does it mean having a drink at an
off-base bar or at an on-base all-hands club?% Is it playing
tennis together on a weekend? Is it addressing one another on
a first name basis? These questions are far from rhetorical;¢
they are difficult and fact specific, as most cases of
fraternization are.’®” One reason to keep fraternization policies
ambiguous is to permit commanders greater flexibility. On a
continuum from precise to ambiguous regulations, the
fraternization regulations of the Navy and other services—
except the Coast Guard—are the most ambiguous and allow
commanders broad, if not unfettered, discretion and latitude.

To compound the confusion, the regulatory provision ‘“‘does
not respect differences in rank and grade” is unclear.!®® There
are countless ways this lack of respect may be demonstrated,
and one may safely assume that deeds constituting insubordi-
nation would be prosecuted under article 83, UCMJ.18® There-
fore, this must refer to faflure to maintain an appropriate dis-
tance. Since the distances maintained between ranks vary
dramatically between services, and within commands of an in-
dividual service, the intent of this provision is difficult to
fathom. Paragraph (2) significantly broadens the scope and ap-
plication of fraternization to include relationships between of-
ficers and between enlisted personnel, “where a senior subor-
dinate relationship exists.” This paragraph creates a subset of
the traditional officer-enlisted fraternization domain, Section
4b states that in a joint service working relationship, the Naval
servicemember will be held accountable if a “senior-subordi-

153 1d. at para. 3(n)

164 Jacobellis v, Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).

1% an “all-hands" elub is open to all ranks. One must ask why the Navy has these
clubs when its policy against fraternization is so strict.

160 Colonel Flatten called fraternization, “more describable than definable.” Flatten,
Fraternization, 10 A.F. Rep. 109, 112 (1981).

7 The same problems posed by different customs in the military are visible in por-
nography prosecutions in the wake of Roth v. United States, 354 U.S. 476 (1857),
which applies a conteraporary community standards test. Obviously, as one moves to
different communities, similar conduct may vary as to its legality

108 OPNAVINST 5370.2 at parz, 2(a)

152 This article is used specifically for the offense of disrespect to & superior commis-
stoned officer,
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nate relationship' exists. That the regulation is silent as to
which party is to be punished suggests that both parties are
responsible,

The Navy relies heavily upon "custom and tradition’’-based
notions of fraternization,'™ but it is precisely these bases that

1% The Navy actually is the only service ever to prosecute solely for violating a
custom of the service. This explalns its unwillingness to part with lts beloved Articles
for the Government of the Navy. The pertinent provision of those Articles follows

Article 22, Articles for the Government of the Navy (1934 edition) provided:

(1) Offenses not specified. —All offenses commicted by persons belonging to
the Navy which are not specified in the foregoing articles shall be punished as
& court martial may direct

In explaining the meaning of Article 22{a), Articles for the Government of the Navy
(1934 edition), section 5 of Vaval Courts and Boards (1937) (the Navy's former court-
martial manual), stated

The sourtes of unwritten naval law are

(a) Decisians of the courts

(b Decisions of the President and the Secretary of the Navy and the opinions
of the Attorney General and the Judge Advocate General of the Navy.

(¢ Court-martial orders

(d) Customs and usages of the service.
Circumstances from time to time arise for the government of which there are no
written rules to be found. In such cases customs of the service govern Customs of
the service may be likened, in their origin and development, to the portions of the
common law of England similarly estzblished. But the custom is ot to be confused
with usage; the former has the force of law, the latter Is merely a fact. There may
be usage without custom, but there can be no custom unless accompanied by us-
age. Usage consists merely of the repetition of acts, while custom ts created out of
their repetition
Custom.—The following are the principal conditions to be fulfilled in order to
constitute a valid custom

(1) It ruust be long continued.

(2) It must be certain and uniform.

(8) 1t must be compulsory.

(4) Tt must be consistent.

(5) It must be general

(8 It must be knowr.

(7) It must not be in opposition to the terms and provisions of a statute or

lawful regulation or order
As usage constantly observed for a long period results in the establishment of a
custom, so long-contlnued nonusage will operate to destroy a particular custom,
that is, to deprive it of its obligatory character. The field of operation of the
unwritten naval law is extensive. It is applied in defining certain offenses against
naval law and in determining whether certain acts or omissions are punishable as
such, as In cases coming urder article 22 of the articles for the government of the
Navy. At times, also, custom is appealed to as a rule of interprecation of terms
technical to the naval service
Usage. —Mere practices or usages of service, although long-continued, are not cus-
toms and have none of the obligatory force which attaches to customary law The
fact that such usages exist, therefore, car. never be pleaded in justification. of
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are most susceptible to attack during periods of rapid change.
The difficulty with a custom-based regulation providing any
flexibility within a reasonable period of time is self-evident.!"
But when, during social change, does someone with the requi-
site authority acknowledge that custom has changed? In a mili-
tary organization steeped in tradition, resistance to change is a
valid concern. That customs change slowly might argue in
favor of using custom as a basis for fraternization regulations,
But some areas must be responsive to the times.

Ultimately, custom is & poor device for defining criminal of-
fenses.!72 It is, at the same time, inflexible and indescribable.!”
After all, who provides the standard?—the admiral or the yeo-
man?—the surface line community or the submariners?—the
aviators or the hospital corpsmen?

Different services are held to radically different standards
of grooming, etiquette, and discipline. The differences in cus-
tom and conduct within services is yet another aspect of the
difficulty inherent in a custom-based fraternization regulation.
If different customs exist within a service, then there really is
no custom at all, The Navy finds itself caught on the horns of a
dilemma. It must acknowledge in paragraph 3a, that “‘proper
social interaction among officer and enlisted ranks [is en-

couraged] . . . as it enhances morale and esprit de corps.”
Yet, the next sentence offers this caveat; ‘At the same time,
unduly familiar personal relationships . . . have traditionally

been contrary to naval custom.” This only serves to reignite
the debate about what is acceptable and what constitutes frat-
ernization,’’* The Navy acknowledges that this “‘uniquely mili-

conduct otherwise criminal or reprehensible, nor be relled upon as a complete
defense in a trial by court-martial. With the permission of the court, however,
they may be introduced in evidence, with a vlew to diminishing to some extent the
degree of criminality involved in the offense charged.

This regulation was upheld in Dynes v. Hoover, 61 U.S. (20 How.) 66 (1857). The
court dismissed warnings that the erticle could be abused because of its “indetermi.
Tateness” because the customs of rhe Navy are “well known.”

It 55 a ludierous a change in least as per-
ceived by those promulgating regulaucns—prcgres!mg at anything but a slow pace.

172 One longstanding Navy custom prohibited women from boarding & naval vessel
By implication, if any fraternizing occurred, It Was of & homosexual nature, Now
women are permitted on ships, and this would seem to qualify as a new custom. The
Navy still wants to use its “customary” rule to prohibit shipboard romance, and it
successfully prosecuted the first such case between enlisted merbers in United States
v. Carter, 28 M.J. 883 (N.M.CM.R. 1986) (Male noncommissioned officer had sexual
relations aboard ship with female enlisted subordinate)

73 More accurately. it is flexible, but over far too great a time span.

17 Naturally, fraternization can and does arise in numerous contexts. Historically,
fraternization rarely involved sex, and when it did, it was generally homosexual. In
his concurring-and-dissenting-in-part opinion in United States v. Johanns, 17 M.J. 862,
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tary concept might be offensive in a civilian organization !

While servicemembers enjoy first amendment freedoms,
these protections may be restricted based on the needs of the
military to accomplish its mission.!?® Military personnel actu-
ally give up many rights.!”” “By statute and regulation,
soldiers are also prohibited from forming unions, protesting,
assembling against their commanders, publishing papers urg-
ing disobedience of orders, and fraternizing with subordi-
nates.”'™ The Navy asserts in a conclusory manner, “In the
context of military life, however, it serves a valid and neces-
sary purpose.’'’® But this ‘‘valid and necessary purpose’ of
the regulation is only relevant in the context of assisting com-
manders in maintaining good order and discipline.180 “First and
foremost, the military justice system should deter conduct
which is prejudicial to good order and discipline.'"#!

882 (AF.C.MR. 1983), Judge Miller noted in footnote 15 that he personally reviewed
237 appellate cases dealing with officer-enlisted misconduet. He fit all these cases into
one of four categories: (13 alcohol related, (2) gambling reiated, (3) “borrowing"
money, and (4) sex related

"6 OPNAVINST 5370.2 at para. 3(c)

' Goldman v. Weirberger, 475 U'S. 503 (1988). This case is best known for the
degree of deference given to the military, which is thoroughly legitimized by this
opinion. Nevertheless, Justice Brennan's dissent is 30 vociferous rhat it will not be
forgotten

A deferential standard of review, however, need not, and should not, mean that
the court must credit arguments that defy common sense. When a military service
burdens the free exercise rights of its members in the name of necessity. it must
provide, as an initial matter and at a minimum, a credible explanation of how the
contested practice is likely 10 interfere with the proffered military interest Un-
abashed ipse dizit cannot outweigh a constitutionsl right

Id. at 518. Justice Brennan goes on to state, in footnote two to the above quotatior,
that First Amendment restraints {mposed on military personnel by the government
“may be justified only upon showing a compelling state interest which is precisely
furthered by a narrowly tailored regulation.”” See. e.g., Brown v. Glines, 444 U8, 348,
367 (1980} (Brennan, I, dissenting)

177 See generally Cox, The Army. the Courts, and the Constitution: The Evolution of
Mititary Justice, 118 ML L. Rev. 1 (1087)

I 1d. at 24; see also 10 US.C 8 976 (1982) (prohibiting membership in, organizing
of, and recognition of military unions); 18 U'.S.C. § 2387 {1982) (prohiblting anterfer-
ence with morale, discipline or loyalty of the armed forces); Dep't of Defense Directive
No. 1325.6, Guidelines for Handling Dissent and Protest Activities Among Members of
the Armed Forces (12 Sep. 1068 see also Brown v, Glines, 444 U.S. 348 (1980):
Secretary of the Navy v. Huff, 444 U.S. 463 (1980 Greer v. Spock, 424 US. 828
(1876).

18 OPNAVINST 5370 2 at para. 3(c).

!5 Regulations and the U'CMJ have different, but related, functions Not all regula-
tions implement the UCMJ

& Westmoreland, Military Justice—A Commander's Viewpoint, 10 A¥. CRv L, REv
5, 76 (1971}
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(b) Ambiguities.—The Navy's definition of fratern-
ization!®2 prohibits any romantic or sexual relationship
between officers and enlisted perscnnel. Even a date would be
“inappropriate.” It is ironic that a feeble term such as
“inappropriate” carries criminal implications. The word
“‘prohibited” would have been more ‘“‘appropriate.” Anything
less than a prohibition attenuates the criminality of the
conduct.!83 The most interesting aspect of the Navy regulation
is the blanket prohibition on officer-enlisted fraternization,
while there is a narrow prohibition against officer-officer and
enlisted-enlisted fraternization when a senior-subordinate
relationship exists. This suggests a class distinction. It also
clouds the issue because even though ‘“‘senior-subordinate”
relationships can exist between members of different services,
whether officer-enlisted fraternization can occur with a
member of another service is not addressed—either internal or
external to the chain of command.

Another critical area of the naval regulation is the *‘prohib-
ited relationships’ paragraph. This description begins with an
inherent contradiction. “‘Fraternization . . . is punishable as
an offense under the UCMJ when it is prejudicial to good order
and discipline or brings discredit to the naval service.” By def-
inition, then, fraternization does not become actionable with-
out proof of prejudice to good order and discipline or discredit
to the naval service. This is true, however, of all acts punished
under article 134. Yet nowhere does the regulation state that
certain types of conduct are ‘'‘per se” fraternization. Even
though ‘‘dating, cohabitation, and sexual intimacy . . . are
clearly inappropriate” does this make them per se actionable
fraternization? If it does, then why not say so?

Discredit to the service,’® primarily is defined by civilian
perception, '8 Civilians, however, rarely if ever have perceived

52 OPNAVINST 5370.2 at para. 4

% Odder still is the fact that the Navy should use this weak language in an arguably
punitive regulation. See Jd. para. 5(a). It is understandable to use this lenguage in
nonpunitive regulations, such as che Army and Air Force did. In this context, it only
creates confusion.

i See UCMI art. 134(3) ("conduct of a mature to bring discredit upon the armed
forces'). The aspect of this regulation that involves bringing the service "into disre-
pute” ot lowering the service “in public esteem" seems almost exclusively oriented to
a civilian perspective of the conduct in issue.

% In United States v. Bunker, 27 B.R, 385 (1948), the court upheld the conviction of
an Army mejor for fraternizing with enlisted men by consuming alcohol in public with
them. The court pointed out, ostensibly as an aggravating factor, that approximately
twenty-five civilians came into the bar while the major drank with his subordinates
Service discrediting conduet, then, is largely as seen through clvilien eyes. In United
States v. Snyder, 4 C.M.R. 15 (C.M.A. 1952), a Marine was charged with enticing other
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problems with two service personnel dating.!8 Ironically, the
prosecution of this conduct often is service-discrediting. This
irony is reinforced each time a fraternization court-martial re-
ceives public scrutiny.!®” “Pure" fraternization!®® can never be
service discrediting except when it involves homosexuality,
which is not contemplated in this article. Therefore, the Navy
must rely on prejudice to good order and discipline, which is
also inadequate to explain prosecutions for "pure” fraterniza-
tion.

The Navy's approach encourages counseling and administra-
tive remedies prior to disciplinary action.!®® “If the two are
really in love then you move them to another department. If
you still can't solve the problem, then disciplinary action
would solve the problem.”!%° But love is such a pesky problem
that it frequently results in marriage. What then? '‘Fraterniza-
tion is not excused by a subsequent marriage between the of-
fending parties.'''®! But then what is one to make of the very
next paragraph,'®? which states, ‘‘Servicemembers who are

servicemen to engage in sexual intercourse with a female. This conduct was not con-
sidered service discrediting because it "transpired in the semi-privacy of a military
reservation.” 7d. at 17. This further illustrates that discredit must be in the public
eye. The court went on to state that simple fornication would not violate UCMJ art,
134,
188 Seq Mocking Military Justice, L.A. Tives, May 15, 1988, at V-4
*$7 The milltary's regulation drew national attention last year when a Navy dentist
stationed at the Air-Ground Combat Center, 29 Palms, California, was charged
with fraternization by the Marine Corps for dating LCpI Scott Price, whom she
married. The Marine Corps eventually dropped the charges
Another case involved a one-star rear admiral, John W, Gates, Jr., who was
“administratively removed” from his naval reserve command in Newport, R,
last April for dating enisted Reservist-Intelligence Specialist First Class Carol
Lund.
The two had been dating for two years but they never attended any official
Navy functions together in uniform and were not in the same chain of command.
And Gates said last year: “We were not aware we were an embarrassment to
anyone."
Navy Trues, Feb. 20, 1989, at 3. Perhaps the admiral had not yet learned the "custom
of the naval service.” If only he had served a few more years, perhaps he would have
Known better, For those new to the military, who may not yet know or understand the
custom, it could potentially be violated unknowingly; a trep for the unwary

%5 The author has coined the term “pure fraternization” to denote, under current
1 a murually fate sexual relati carried out in pri-
vate and offbase, out of uniform, where there is no issue of taint through any chain of
command relationship, influence attempt. mild coercion or the like

182 All service regulations make this same point of resolutlon at the lowest possible
level, It is & sound, economical polley, which also 15 required by the Manual. See MCM
1984, Rule for Courts-Martial 306(b}.

3% Pamiliar Rules on Relations Among Ranks Put in Writing, Navy Tixes, Feb. 20,
1089, at 3 (comments by Vice Admiral Boorda).

B OPNAVINST 5370.2 at para. 5(a)(2).

*#2]g, para. 5(b).
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married . . . to other servicemembers must maintain the req-
uisite respect and decorum attending the official relationship
while either is on duty or in uniform in public.” Does this mean
that fraternization really is authorized sub rosa when solem-
nized by wedding vows, so long as it remains out of sight? This
problem is identical to the Marine Corps’ experience, and
neither service will satisfactorily resolve the inherent conflict
between their fraternization and marriage policies until they
adopt a more realistic stance.!3

In spite of the Navy's noble effort to promulgate an under-
standable regulation, it ultimately only has added to the confu-
sion. In an effort to clarify the issue, senior commanders have
from time to time sent messages to their subordinate com-
manders.!®* The common aspect to these naval regulations,

% Marriage poses the most difficult obstacle to logical fraternization regulations

because a “mixed marriage," or & marriage in the chain of command, stands as an
authorized exception to the rule—an inherent paradox. Marriage always has been a
thorn in the side of the military. The difficulties became pparent in World War 1L
and continue to this day. The following passage illustrates how absurd marriage in the
military had become in that era:
The command policy that forbade married couples to cohabitate was also a source
of great annoyance. The logic behind it remains an enigma to this day. It applied
only to couples in which the wife was military; if she were a civilien, there was no
hassle. This situation was aggravated by the common knowledge that many men
had taken to living openly with local women,

The policy results were both ludicrous and predictable. For example, one Army
Captain married to a military woman was admonished by his commander in a
letter saying, "It has come to the Bttenunn of this headquarters that you are living
with your wife. This must cease at once.

Houw, supra note 3, at 85.
181 Message, COMNAVYAIRPAG, 250010Z Feb. 88, subject: Fraternization

2. A necessary part of this effort is & firm stand against fraternization. By
fraternization I mean sexual and other excessively familiar behavior between se-
niors and JUl’llOl’S in the chain of commeand that tends to subvert the traditional

nate ] thereby the senior's position of
Jeadership. lt is sometimes difficult to recognize the line berween acceptable social
contact that promotes morale and unacceptable fraternization thar destroys it.
Furthermore, because of the infinite variety of professional and social settings
that could present the opportunity to fraternize, it is impossible to set forth a
checklist of rules that would apply in all cases. The answer to this problem of
recognizing fraternization is the same one that works whenever discretion must be
exercised: sound judgment. Cur senior people. in both officer and enlisted grades,
routinely demonstrate thls quality in all areas of professional life; they must do so
here as well and set the example on 2 daily basis.

3. Fraternization cannot be tolerated for two fundamental reasons, both of
which go right to the heart of effective leadership. First, when an intimate or
overly familiar relationship develops between a senior and his/her subordinate,
good order and discipline fall by the wayside. The chain of command has been
compramised. Second, the reality, or even the appearance, of the favoritism that
inevitably results from undue familiarity will devastate unit morale, and, in turn,
personnel readiness, especlally among the junior member's peers, Respect for the
senior will disappear and his/her effectiveness as a leader along with it.

o
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comments, and messages is the concern for conduct within the
chain of command. Why officer-enlisted fraternization external
to the chain of command presents a problem is simply not ad-
dressed, except through coff-hand, nebulous references to cus-
tom. This omission is the fatal flaw of this regulation, and may
be intentional—that is, because it only applies to officer-en-
listed relationships, the prohibition is clearly based on the out-
moded social and class-based distinction.

Fraternization is a touchy subject, and everyone knows it.1%5
Thus, each service drafted its fraternization regulation meticu-
lously—perhaps with greater care than other punitive policies.
In the latest Navy regulation on the subject of fraternization,
the term “‘custom’ does not appear. This deletion, with the use
of the term “‘tradition” in its stead seems particularly ill-ad-
vised in light of the mandates of article 134, UCMJ.1%¢ The
intent of the regulation, however, is to clarify its applicability.
Prior to the publication of the regulation, input was requested
and received from all areas of the Navy.!9” The final draft for
the 1988 United States Navy Regulations was significantly dif-
ferent from the original.'®® The actual regulations replaced the
word *‘prohibited” with “inappropriate”—a strange decision

% 100th Cong., 2d Sess. (1988). Representative Byron of California submitted a
coneurrent resolution, H.R. Con. Res. 379, Sept. 29, 1888 (not passed) which began as
follows:

Whereas the current fraternization policies of the Armed Forces of the United

States do not adequately 2ddress the realities inherent in & modern and sexually

integrated military: whereas there is currently no consistent or uniform fraterni-

zation policy among the different branches of the Armed Forces
This resolution appears in tofo in Appendix F, and provides ample cause for concern
by the services regarding their fraternization policies

% UCMJ art. 134 specifically requires, in the elements of the offense of fraterniza-
tion, that the “fraternization viclate the custom of the accused's service.”

197 The following propesal was from the Commander of Naval Sea Systems Com-
mand:

Fraternization Prohibited
No commissioned or warrant officer of the Naval Service shall knowingly
fraternize with enlisted person(s}, on terms of military equality,
Memorandur or the Recard: Navy JAG, 5800, at 2, 23 Oct. 80
1184, Fraternization Prohibited
1. Personal relationships between officer and enlisted members are inappropri-
ate and are counter to long-standing cradition of the naval service. Those relation-
shxps and those between ofﬂcers and betvteer\ enlisted persom\el where a direct
dinai exists are » and subject to
adm\msrrame and dlscxplmal y acnion when they:
a. are prejudicial to good order and discipline;
or
b. bring discredit to the naval service
2 This policy applies to all regular and reserve personnel. (emphasis added)
1 acd
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indeed for a punitive regulation. But the negotiations and
study of the wording continued.!® Clear guidance on this as-
pect of the offense is critical because the actual article 134
offense of fraternization does not specifically contemplate any
fraternization other than officer-enlisted. Is this new law, or
perhaps new custom??% In another memo to the Chief of Naval
Operations, the Judge Advocate General of the Navy weighed
in.%! The footnoted recommendation from Code 20%2% within
Navy JAG correctly points out a critical problem with the
draft.?? Specifically, the author notes that the article is *likely

19 Memorandum, Naval Inspector General 5800 Ser OOL;364, 19 Dec. 1988, subject:
Revision of U.S. Navy Regulations. Admiral Chang recommended that the second sen-
tence of the above proposal be reworded to read as follows:

“Those relationships, between officers and other officers, and between enlisted

personnel and other enlisted personnel, where a direct senior-subordinate supervi-

sory relationship exists, are prohibited . . "
Id. at 3, This proposes the use of the stronger word "prohibited” and & clearer expla-
nation of nonofficer-enlisted fraternization,

¢ The elements of the offense require one party to be an officer. The Explanation,
however, leaves open the possibility of enlisted-enlisted fraternization. The difficuity
with knowing just what the custom is rematns quite ambiguous.

If ali customs were written, It seems clear that it could be used to clarify the

general Article and thus avold constitutional atrack under the void for vagueness

doctrine, But custom is almost wholly unwritten. How many new recruits, or how
many seasoned veterans know the complicated customs of the Army? It is not
enough to argue that every person is presumed to know the law. In civilian law, &
person, or his attorney, has the opportunity to examine the written laws and
opinions. But where there are no written customs a person can only speculate

whether his planned conduct will be & violation of unwritten custom and thus a

violation of Article 134
Hewitt, General Article Void for Vagueness, 34 Nes. L. REv. 629 (1968).

£ Admiral Stumbaugh recommended a complete change to Article 1184 as drafted,
with the followlng language substituted:

1184, Fraternization Prohibited

1. Personal relationships between officer and enlisted members which are unduly

familiar and do not respect differences in rank and grade are inappropriate and

violate long-standing traditions of the Naval service,

2. When prejudicial to good order and discipline or of a nature to bring discredit

upon the Naval Setvice, personal relationships are prohibited:

a, between officer and enlisted members whether direct senior-subordinate rela-
tionship exists, or not;

b. between officer members where & direct senior-subordinate relationship ex-
ists, and

¢. between enlisted members where & direct senior-subordinare relstionship ex-
ists.

3. The prohibitions in paragraph 2 of this article are punitive regulations, and

naval personnel Who violate them are subject to administrative and disciplinary

action. This article applies in its entirety to all regular and reserve personnel.
Navy TJAG Letter, Ser. 133/115 20/B, 15 Nov. 1988, subject: U.S. Navy Regulations

2 The Navy Office of the Judge Advocate General uses codes for different sections
within ite department, Code 20 is the military Justice section; code 13 is the adminis-
trative law section,

0 Xavy JAG Memorandum 225,88, 24 Oct. 1988, subject: U.S, Navy Regulations
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to be construed as containing both a policy statement (officer-
enlisted personal relationships are inappropriate) and a puni-
tive regulation (prejudicial and discrediting relationships are
prohibited). This distinction is crucial—while violation of a
punitive regulation is an offense under the UCMJ, violation of
mere policy is not.”?* A different memo was submitted by
Code 20 about two weeks later,2% pointing out other problems,
This was not the end of the issue. The Judge Advocate General
of the Navy sent yet another meme to the Chief of Naval Oper-
ations.2® Finally, the regulation was approved.

2. United States Marine Corps Policy.—The Marine Corps, as
a part of the naval service, and within the Department of the
Navy, is subject to United States Navy regulations.

1. atd

\avy JAG Memorandum 203/238, 4 Nov. 1988, subject: 'S Navy Regulations
This memo references 2 Navy JAG memo (JAG Memo BS01 over M173,048,0, undated,
subject: US. Navy Regulations), from Code 13 to Code 01 undtd), which recommended
replacing the words “are counter 1o’ (normal tradition) with the word “violate,” be-
cause the Manual for Courts-Martial, 1984, Part IV, para. 83(b) makes criminal any
relationship not in consonance wich the *'customs of the service” when service discred-
iting or prejudicial to good order and discipline. Therefore, the author's objection is
that, by purting the world on notice that personal relationships between officer and
enlisted personnel ‘violate longstanding traditions of the naval service,' policy is
transferred into punitive sanction via paragraph 83(b) of the manual” /d. at 2. And
finally, the author complains, "My lawyers are not sure what the Article says, either
as proposed, ot as revised by Code 13, If they can't understand It, we can't expect the
troops 1o understand it either. or to obey it.” Jd. at 2. This illustrates the tremendous
complexity of regulating this area.

205 Navy Memorandum for CNO 5081 over Sep 133/11400,0, 5 July 1890, subject.
US. Navy Regulations This memorandum objected to referencing art. 134 as recom-
mended by the Director of the Naval Investlgative Service, Memorandum for the Rec-
ord 3800 at 4 (23 Oct. 1890}, as being "legally objectionable and unnecessary.” The
Navy JAG made this objection because of his concern that violations of regulations
generally are charged under art. 92 instead of art. 134. Additionally, Navy JAG
pointed but that there was no nieed to mention its applicability to Reserve personnel
because that already was established as a general rule earlier in the Navy regulations.
Finally, and most interestingly, Navy JAG objected to paragraph (3} because no other
punitive regulation came out and stared that it was punitive as this one now did

Two cases are relevant in regard to this issue. The first case was United States v.
Horton, 17 M.J. 1181, 1182 (N.M.C M.R. 1884}, in which the court held that the "puni-
tive character of a regulation is determined by examining it in its entirety and ordinar-
ily, no single factor is controlling.” The court went on to note that whenever the
punitive character of a regulation is challenged, the key issue is whether Lt “evidences
an intention to regulate individual conduct and to punish individuzls who violate its
provisions.” /d. The second case cited was Unlred States v. Bright, 20 M.J. 661, 662
(N.M.CMR. 1985}, In which the court held that to determlne if an order is punitive,
“analysis of the character of the regulation requires consideration of the order as a
whole."!

This final issue of the punitive nature of the regulation Is just one of & host of
significant corollary issues any competent defense counsel should be raising in
fratermzation prosecuzions. Thus, the "Siwiss cheese” nature of the Navy regile-
uon is no different from tke others in that respect.
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(a) Analysis.—The Marine Corps regulation stands in
sharp contrast to those of the other services by virtue of its
brevity and age.2?” Not surprisingly to many, the Marine Corps
has the strictest policy on fraternization. Indeed, officer-
enlisted relationships may well be strict liability affairs. Yet,
given the rather vague®® langnage of its policy, it is ironic that
the Marine Corps has developed the strictest rules. An
examination of its scant regulation reveals a title that covers
only relationships between officers and enlisted Marines. That
is virtually the only specific guidance in the regulation. The
remainder is so nebulous that the drafters must have desired it
to be that way. The next sentence covers “duty relationships"
and “social and business contacts” that encompass the full
spectrum of human interaction. The regulation easily could
read “all contacts” because that would not change its meaning.
Next, by mentioning "“Marines of different grades,” one
reasonably could argue that the regulation contemplates
relationships between officers and between enlisted Marines. A
subsequent reference to ‘“Marines of senior grade and those of
lesser grade” makes this meaning more likely, but the title of
the regulation casts too much doubt on that, Interestingly, no
reference is made to “custom of the service"2® specifically,
even though that is the clear thrust of the language that refers
to “‘traditional standards of good order and discipline and the
mutual respect that has always existed between Marines of
senior grade and those of lesser grade.” The last sentence,
then, provides all the guidance the Marine Corps has to offer.
“Situations that invite or give the appearance of familiarity or

7 MC Manual para. 1100.4 (1980). The Marine Corps policy on fraternization has
not been revised in over a decade

e The Marine Corps regulation consistently has withstood constitutional void for
vagueness challenges. While courts have not addressed whether Marine officers may
date enlisted women of other services, the courts have stated that officers of the naval
service are on notice thet wrongful fraternization with enlisted personnel on terms of
military equality is proscribed by UCMJ arts. 133 and 134. See generally United
States v. Van Steenwyk, 21 M.J. 795 (NM.C.MR, 1985); United States v. Tedder, 18
M.J, 777 (N.M.C.M.R. 1984), petition granted, 18 M.J. 115 (C.M.A. 1984); United States
v. Smith, 18 M.J. 786 (N.M.CM.R. 1984); see also United States v. Baker, No. 84 4043
(N.M.C.M.R. 30 Aug. 1985). In Baker, the court recognized that Marine Corps officers,
in particular, are on notlce that their relations with enlisted personnel must be consis-
tent with good order and discipline. Arguably, however, that language apparently
means that such relationships per se are not necessarily prohibited.

#9In United States v. Tedder, 18 M.J. 777 (N.M.CMR, 1884, the court recognized

the vast in custom between the Marines and the

Air Force. Alr Force cases were held not relevant to the Naval Service, Arguably, this
places an unfalr burden on officers of the Naval Service—an issue raised in an equal
protection context but failed to sway the court (n United States v. Moultak, 24 M.J.
316(C.M.A. 1087)
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undue informality among Marines of different grades will be
avoided or, if found to exist, corrected.”

(b) Ambiguities.—The flexible language—subject to
different, yet plausible interpretations—allows commanders
extreme flexibility in dealing with fraternization. The absence
of strong language such as ‘'prohibited” or ‘viclate"” leaves
one guessing about the punitive nature of the regulation. The
absence of references to personnel of other services, including
Navy personnel, is also noteworthy.?!® By definition, this
regulation specifically applies only to Marines, yet in practice
it is generally understood to cover relations with other
services. This is unjustifiable ?!! If Marines are not permitted
to fraternize with members of other services, the regulation
should so state. This incredible ambiguity has exasperated
commanders.?!2 They are understandably uncomfortable with
the wide latitude they have in this undefined area and do not
feel they stand on firm ground when attempting to interpret
the regulation to the detriment of their Marines. Junior Marine
officers looking for guidance will not find it in the regulation,
nor in any other Marine Corps publication. Rather, they must
depend on whatever their peers and commanders tell them.
This is particularly unsettling because the Marine Corps
frequently prosecutes fraternization cases. The Marine Corps
obligation to follow the Navy Regulations confuses matters
even further.?'$

2% The regulation appl)es on its face, only to Marines. The Marines, however, are in
the Department of the Navy, and the Navy and Marine Corps are considered to be the
same service

1 This is the type of vagueness that the author believes will not sarvive scrutiny
indefinitely. “Void for vagueness simply means that criminal responsibility should not
attach where one could not that his 4 conduct is
proscribed.” Parker v, Levy, 417 U.S, 733. 735 (1974}

#42 The amblguity also exasperates prosecutors who charge art. 92 whenever appli-
cable, See United States v. Jones. 30 M J. 849 (N M C.M.R. 1890) (female drill instruc-
tor fraternized with her female recruits). This ultimately 13 an issue of vagueness;
Barker v. Levy, 417 LS. 783, 769 (1974) (quoting Papachristou v. City of Jackson-
ville, 405 U.S. 16, 165 (1871) (Stewart J.. dissenting) "'Vague standards offend due
process by fafling to provide explicit standards for those who enforce them, thus
allowing and arbitrary ). Another analogous view on
vague standards was provided in Grayned v. City of Rockford, 408 US, 104, 108
(1971), in which the Court stated A vague law tmpermissibly delegates basic poiicy
matters to policemen, judges, and jurfes for resolutior. on an ad hoc and subjective
basls.”

22 The regulation covers relationships between officers and between enlisred
Marines of different grades. No chain of command, or senjor-subordinate relationship,
need exist. And, much 1o its dismay, the Marine Corps was caught completely off
guard by the new Navy regulation. Conceivably, this occurred because the Navy was
not certain of the Marine Corps policy. In any event. the Marine Corps Is attempting to
undo the damage.
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From a literal interpretation of the policy, the Marine Corps
could prosecute a staff sergeant for dating a gunnery sergeant,
yet it could not prosecute a first lieutenant for dating an Army
sergeant, At what rank differential does dating become prohib-
ited between officers and between enlisted Marines? Can the
Marine Corps prosecute interservice fraternization?

Officer-enlisted marriages provide a particularly thorny
problem. At one point, the Coramandant of the Marine Corps
considered sending out a White Letter®¢ on that topic. His
staff judge advocate, in a memorandum, echoed many concerns
that simmer beneath the surface of the issue.?® Where are
Marines to look for definitive guidance on the boundaries of
acceptable conduct? Even the case law abounds with ambigu-
ity.?!¢ The regulation is the last place to look, unfortunately,
because even though regulations usually settle arguments, this
policy creates many more issues than it settles. The ultimate
arbiter of a fraternization case in the Marine Corps is the high-
est level commanding officer aware of it. Because the regula-
tion gives him or her very little guidance, the commander is
free to superimpose his or her own notions of morality into the
equation, and subject subordinates to that standard. Accord-
ingly, the commanding officer’s views often become more im-
portant than Marine Corps’ policy. This is the danger, from
both an institutional and individual standpoint, of overly flexi-

Much to our surprise, article 1165, U.S. Navy Regulations, 1990, prohibits offlcer-
officer and enlisted-enlisted fraternization (defined as “personal relationships
.. which are unduly familiar and do not respect differences in rank and
grade”) only when s direct senlor-subordinate relationship exists. Thus, local or-
ders and SOPs ibing officer-officer or enlisted-enl are
likely valid now only with respect to situations in which & chain of command
relationship exists. Though article 1165 may satisfy the Navy. it appears to have
been promulgated without regard to Marine Corps custom and traditions. We will
seek an amendment, Stay tuned for developments.
Res Ipsa. Loguitur, 3-90, 1 July 1990, ar 27,

214 4 white letter is & memorandum signed by the Commandant of the Marine Corps.
They are sent out periodically to address issues that are of general concern ta all
Marlnes.

15 Consideration should be given to resolving these issues before issuing a White

Letter. While the proposed alternative White Letter attempts to finesse these is-

sues, It cannot preclude Inconsistent actions regarding this matter. On the one

hand we advise commanders by the White Letter that officer-enlisted marriages

are inimlcal to mission accomplishment and contrary to good order and discipline,

while on the other We continue to reenlist enlisted Marines who are married ta

officers, &nd to commission individuals who are married to enlisted members.
Marine Corps Letter for Deputy Chief of Staff for Manpower, JA:DMB/MER:CWM 16
May 1888, subject: White Letter

1€ See United States v. Van Steenwyk, 21 M.J. 795 (N.M.C.M.R, 1985) ("'a reasonably
prudent officer is on notice to approach officer-enlisted relationships with cautious
Judgment') (emphasis added).
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ble regulations.?!” One might legitimately point out, in response
to this argument, that there is really no problem with a com-
mander imposing his or her own notions of morality on an of-
fense. The UCMJ is full of that type of discretion, and exercis-
ing that discretion is what commanders are expected to do.
While this sounds like valid reasoning, it is fallacious. Consider
a commander confronted with a lance corporal who was disre-
spectful to a sergeant. Assuming that the disrespect was not
outrageous, the commander might decide that nonjudicial pun-
ishment was appropriate, and impose a forfeiture of pay and
restriction. Ten commanders confronted with this offense
would all respond in this range of punishment. This is not so
with fraternization. For example, if a Marine lieutenant had a
‘‘one night stand™ with an enlisted woman not in his chain of
command, the same ten commanders would produce a far
greater range of punishments. One commander probably would
recommend a general court-martial while another could recom-
mend no action at all,

It is worth considering this same issue regarding other arti-
cle 134 offenses.?!s Upon studying the fraternization specifica-

27 The Army is caught in an identical situation; see also The Ronald Case and Need

for a Clear Policy, Navy Trves, Dec. 19, 1983, at 26. This article discusses recent Navy

and Marine Corps fraternization cases and also highlights the issue of officer-enlisted

marriages. Unforwnately, whether a Marine or sailor will get away with such a mar-

riage depends solely on what his “CO decides.” Correctly sizing up this situation, &

Navy official commented, “This is an open invitation to seléctive enforcement” (em-
sis added;

The following are several UCMJ art. 134 offenses. The elements other than those
common to all art. 134 offenses—that is. prejudice to good order and discipline or
service discrediting—are included for consideration. Note how precise they appear to
be in contrast to the fraternization specification. With most of the offenses that fol-
low, the prejudice to good order and discipline and service discrediting aspect of the
offense is 50 obvious that proof of the “general’ elements never becomes an issue
Contrast that also to the fraternization specification, in which evidence of the genersl
element 1s the major burden of proof. This tncongruity is rather striking.

Indecent Act or Liberties with a Crild.

(2) That the accused commitred 2 certain act upon or with the body of a certain

persor;

(b) That the person was Under 16 years of age and nat the spouse of the accused;

(¢} That the act of the accused was indecent; and

(d) That the accused committed the act with Intent to arouse, appeal to, or gratify

the lust, passions, or sexual desires of the accused, the victim, or both
MCM, 1984. Part IV, para. 87. Virtually the only cerm which presents a defininional
issue is “indecent.” yet everyone knows indecent acts when they see them, similar to
issues of pornography. Thus, this really Is qulte precise. This is not specifically a
military offense, as are the following examples, but it nonetheless illustrates the ex-
ample of precision 1n a regulatior.

Braaking Restriction

{a) That a certain person ordered he accused to be restricted to certain limits;

(b That said person was authorized to order said restriction:
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tion, a standard is nowhere to be found. Since *‘custom’’ arises
as an issue in proving an element of the offense, one is re-
quired to go beyond article 134 to ascertain its true meaning.
Because the regulation is vague, however, no other source can
be used to define this standard. All this ambiguity of necessity
lodges great discretion in the commander who must ultimately
enforee the policy. But the law does not favor total standard-
less discretion based solely on personal fiat.2l® Even federal
judges have been given rather restrictive guidelines.??? Guide-
lines are necessary to provide due process to the policy. When
neither commanders nor Marines are sure of the policy, a void
for vagueness®® issue naturally arises, A Marine Corps-wide
policy applied differently at each command is unsatisfactory.
Instead, it actually becomes policy by name only. But the

(¢) That the accused knew of the restriction and the limits thereof;

(d) That the accused went beyond the limits of the restriction before being re-

leased therefrom by proper authority.

MCM, 1984, Part IV, para. 102. This purely military offense is capable of precise
definition, and that precision has been attained

Straggling

(1) That the accused, while ing the accused’s ization on a march,

maneuvers, or similar exercise, straggled;

(2) That the straggling was wrongful
MCM, 1984, Part IV, para. 107

Wearing unauthorized insignia, decoration, badge, ribbon, device, or lapel but-

ton.

(1) That the accused wore 2 certain insignia, decoration, badge, ribbon, device, or

lapel button upon the accused's uniform or civillan clothing;

(2) That the accused was not authorized to wear the item;

(3) That the wearing was wrongful.

MCM, 1984, Part IV, para. 113, The above two articles provide another vivid contrast,
in their specificity, to the glaring ambiguity of the fracernization article,

22 Without standards, a commander has complete discretion. This is what gives rise
to the void-for-vagueness issue. See United States v. Malles, 762 F.2d 381 (1885)
(criminal prosecution for a violation of an unclear duty itself violates the clear consti-
tutional duty of the government to warn citizens whether a particular type of conduct
is legal or {llegal); Big Mama Rag, Inc. v, United States, 631 F.2d 1030 (D.C. Cir. 1950)
(vagueness doctrine the idea of notice—laws invalid if not
objective measurement); United States v. Critzer, 498 F.2d 1180 (1974) (when a law is
vague or highly debatable, an accused acrually or impuredly lacks the requisite intent
to violate it).

0 Sge United States ing C:

(1089). Congress sought reasonable uniformity in semencmg by nnrrowing the wlde
disparity in sentences imposed for similar crimina) offenses committed by different
offenders.

221 The void-for-vagueness issue has not had full exposure to the ight of day. The
courts have not considered such a challenge when the nature of the fraternization was
mild. If they consider a case of interservice fraternization, the regulation likely will
not hold up to a vagueness challenge posed by a sharp defense counsel. The author is
aware that technically, the facts of & case are not relevant to the vagueness or speci
ficity of a regulation. Nonetheless, the tendency for bad facts to make bad law is very
real.
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Marine Corps leadership is quite satisfied with the policy as it
is, preferring to rely on the judgment of its commanders to
deal equitably with this problem.?22 The options available to a
commander include: (1) official or unofficial counseling; (2) fit-
ness report comments and appropriate markings; (3} nonjudi-
cial punishment; (4) court-martial at an appropriate level; (5)
recommend commencing administrative separation process-
ing;*® (6) recommend delay of an officer's promotion;® (7)
recommend removing a regular officer's name from a selection
list;?% (8) recommend removing a reserve officer's name from
a selection list;??8 and (9) recommend approval of the officer’s
request for resignation.??’

All services have essentially the same options, with differ-
ences being more procedural than substantive. The Army lists
several creative additional options: (1) Relief from command;
(2) Revocation of security clearance; (3) Requiring unmarried
soldiers to move back to post; and (4) Reduction for ineffi-
ciency.

The alternate method of prosecution is by charging a viola-
tion of a lawful general regulation under article 82. Marine
Corps practice recommends a safer approach—having the of-
fending Marine's commanding officer order the Marine to re-
frain from fraternizing, and upon noncompliance, prosecuting
the conduct as an article 90 violation.??® This also has the ben-
efit of providing clear notice. In its fraternization guidance—
understandably necessary because of ambiguous regulatory
policy—the Corps places a heavy emphasis on senjor-subordi-

222 We are convinced the standard provided by the Marine Corps Manual has beer
u ful. Marines and have demonstrat a ability to
recognize fraternization when they see it. The mghtmare of officers having their
careers ruined by innocent contacts and associations with subordinates has simply
not materialized. Expertence demonstrates thar officers who are disciplined for
unlawful fraternization are not unwitting vietims, Typically, an officer whose
fraternization requires formal processing has ignored repeated counseling and/or
has actively attempted to conceal the improper relationship. These officers cannot
credibly claim they were unaware of Marine Corps policy.
Marine Corps Memorandum, SCR 6299, 5800 over JAR3, 14 Oct. 1986, subject: Frater-
nization (emphasis added)
223 Administrative separation would be conducted in accordance with Marine Corps
Order P1400,32
24 SECNAVINST 1420 1 gives the Secretary of the Navy the final decision on this
action
10 US.C. 8620 {1988}
Id. 8 5805,
Marine Corps Order P1800.16C {Separations Manual).
2 Discussion Guide, Fraternization, United States Marine Corps, Education Center,
Quantico, Virginia (Mar, 1984)
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nate relationships and maintenance of good order and disci-
pline within the unit.??® The Marine Corps teaches that it is
erroneous to identify fraternization as an exclusively male-fe-
male problem, even though that is the type which almost ex-
clusively goes to courts-martial. Phrases such as the following
abound: “‘Fraternization is a term used to describe one type of
improper personal relationship that is harmful to military or-
ganizations if allowed to continue.2%® Ensuing discussions
state that fraternization is bad, but fail to explain why—espe-
cially when it occurs outside of the chain of coramand.?®! The
emphasis on the unit is clear. To “disrupt good order and disci-
pline, undermine unit morale, and destroy successful working
relationships among Marines, 232 one would expect that frater-
nization contemplated must occur within the unit. After all,
there is no readily apparent deleterious effect if it occurs out-
side those confines. To the extent that there may be such an
effect, it is de minémis. The remainder of the Marine Corps
regulation, quoting Major General Lejeune, purports to shed
further light on the issue, While these words are motivating
and legendary, they provide no real guidance on the issue of
fraternization. The term fraternization is not mentioned since
it was not a problem at that time—particularly the male-fe-
male variety. These words have no relevance to the issue; they
are mere surplusage from the viewpoint of legal analysis.

The Marine Corps relies heavily on continuous mandatory
leadership training,?® but allows training frequency to be de-
termined by individual commanders.? Since fraternization ap-

TR
20 g,
@ —The abave definitions identify the terms "good order and discipline” as
something that must not be violated by conduct such as fraternization.

—"Good order and discipline” are terms used to describe the essential quality
of behavior within the armed forces. As Marines, we share in the responsibility to
protect our nation, This is a serious business that may require us to endure ex-
treme hardship, privation or even to give our lives so that the nation remains
secure. Marines must be organized, trained, and ready for deployment to any crisis
at any time. Our organtzation must have a highly refined quality of order so that,
as a team, everyone knows their role and job and our efforts can join together in a
manner that will achieve accomplishment of the mission. Discipline is each indi-
vidual Marine's responsibility for responding willingly and instantly to the direc-
tions of 2 senior, and in the absence of orders, initiating appropriate action, With
our traditional stress on the leader's responsibility for maintaining “good order
end discipline,” we will retain our readiness and capability to carry out the mis-
sion at all times

Id. at 6.
202 7d. at 2.
253 Marine Corps Order 5390.20, Leadership Training and Education, 12 June 1989,
214 at 7.
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pears at number thirteen on a list of twenty? suggested topics
for leadership training, it is safe to assume that it is not a
frequently discussed topic.?® Thus, the Marine Corps' reliance
on leadership training to explain its amorphous standard is
misplaced. Furthermore, due to the limited official guidance
available,?” it is conceivable that Marines in one command
could reach an entirely different conclusion regarding the lim-
its of permissible conduct than Marines in another unit. While
Marines hear of fraternization cases in hushed whispers, most
Marines know that it is commonplace. The Marine Corps tracks
all officer misconduct cases, to include fraternization,?® re-
vealing that it is alive and well. Given the rugged competition
for promotion, each number represents a career in ruins. Not
included in the numbers are those cases that resulted in no
punishment.?3® How many officer careers were destroyed by
forced resignation or were cut short due to a comment on a
fitness report? In addition, there are the countless undiscov-
ered fraternization cases not covered by these statistics 240

In considering a case for disposition under the UCMJ, the
Marine Corps makes no distinction between a fraternization
case and another offense, and it specifically leaves broad dis-
cretion to the commander concerned.?*! Most relationships

Id. at enclosure (1); Sample Leadership Training Plan

In the author's experience, It rarely has been a topic of leadership classes or
seminars.

Virtually the only information that a nonlawyer Marine would have access o
would be the Marine Corps Order, and the Manual

2% SECNAVINST 1920.64

22 From 1982 to 1988 10% of the male offlcer misconduct cases and 50% of the
female officer misconduct cases resulted in no punishment

#0 As with any other “criminal” undertaking, those engaged in this conduet are
undoubtedly clandestine in the conduct of thelr relationships. As most prosecutors and
police will revesl, the official statistics represent only @ fraction of the actual offenses
oceurring

% Headquarters, US. Marine Corps will offer the following evaluative guidelines, if
contacted for advice

a. Superdor/subordinate command relationships. These metlt the steictest seru-
tiny since they are the most likely to create an appearance of partiality. Inappro-
priacely famillar conduct between different grades within the unit pose the most
obvious threat to good order, morale, and discipline.

b. Any relationship where the senior has the opportunity to act officially on
behalf of the junior. For example, en aggravating circumstance would be the ac-
cused's having sat on the junior woman Marine's meritorious promotion board

¢. Previous counseling. As with any offense, continued fraternization after an
official warning is more egregious. The offensive conduct becomes a direct affront
to military authority Moreover, if the counseling incleded an order to rerminate
the conduct, the offense may have shifted to an orders violation. This is especially
important in the case of an enlisted member who may not fall within the ambit of
unlawful fraternization as proscribed by Article 134, MCM (1884} Finally, coun-
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evaluated as harmful are viewed as such because of their im-
pacts upon command structures. This presupposes some on-
base, in-uniform contact between the Marines concerned.®? An
off-base, consensual nonuniformed meeting by single Marines
of opposite sex, not in each other’s chain of command, seems to
have minimal if any impact on the command. More specifically,
it hardly runs afoul of any of the evaluative guidelines.?#® The
official position represents that the current policy needs no
further clarification.2¢ But additional guidance s neces-

seling removes any queston regarding the member's knowledge of service re-

quirements in this area,

d, Attempts to conceal the improper conduct, Furtive acts demonstrate the mem-
ber's awareness of the wrongfulness of the conduct and indicates the taking of a
caiculated risk.

¢. The grade differential. Greater differences In grade enhance the possibility
that & Marine Corps custom is violated by the association, and,

£. The use of grade to effect or further a relationship. This standard of conduct
violation is an aggravating factor in cases of fraternization. It is an abuse of navel
position to use grade to gain the attentions of & junior. This may oceur overtly by
ordering the junior to enter 2 private office, or more subtly by “requesting” a
relationship under clrcurmstances where the junior feels compelted to respond fa-
vorably

8. Fraternization which includes adultery. An egregious form of fraternization
occurs when the senior becomes sexually involved with a marred junior, particu-
larly when the junior is merried to another junior Marine. The effect on morale
and discipline can be devastating when a senior uses grade to intetject himself or
herself into the marriages of junlor Marines.

Memorandum, Judge Advocate Division, Research and Policy Branch, Headquarters,
U8, Marine Corps, 14 Oct, 1988, subject: Fraternization.

These evalustion guidelines enunciate the logieal process of analysis a commander
or staff judge advocate would use in determining appropriate disposition.

#2 See generally United States v. Moultak, 24 M.J. 816 (C.M.A. 1987); United States
v. Tedder, 24 M.J. 1768 (C.M.A. 1987) (both cases involve blatant fraternization on
base, in uniform)

249 This type of conduct surely would be authorized in the Army or Coast Guard. In
Moultak, the court noted that the accused's blatant fraternization certainly would
have sustained & convictlon in other branches of the armed forces. Hence, the court
denied his equal pratection challenge. The reasonable inference to be drawn I that if
the conduct would not run afoul of other service policles, then an equel protection
challenge might be recognized Yet, the court revezled its inherent problem with apply-
ing the regulation by noting that, “We state at the outset that we need not determine
at this time whether acts of sexual intercourse and the maintenance of a romantic
relationship between officer and enlisted personnel are sufficient, alone, to constitute
fraternization under Articles 133 and 134." Mouitak, 24 M.J. at 833

4 Paragraph 1000.4 of the Marine Corps Manual, in consonance with Artlcles 92

and 134 of the Manual for Courts-Martial, provide a broad basis for implementing

and enforcing the Marine Corps fraternization policy. We have deliberately chosen
not to define fraternization in all its possible manifestations, Whether by Marine

Corps order or other directive, preferring instead to trust that Marines will com-

port themselves within well known and long established customs of the Corps

governing such relationships.

e trust o3 well thar commanders at every level are capable of msungmshmg
bet
o I case of the latter, Thie flexible but claar standard, tempered with p
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sary?®—through the policy’s inherent vagueness and poten-
tially unlimited scope, a Marine is ‘“‘chilled” in his or her range
of asscciation through a fear that someone could perceive the
conduct as violative of the regulation.?#® To be safe in the
Marine Corps, it is wise to either get married and remain faith-
ful, remain celibate, or date only civilians without military
connections.

3. United States Army Policy.—The Army policy on fraterni-
zation is not as sweepingly broad as the Navy or Marine Corps
policy. The Army regulation attempts, in a human and sincere
way, to come to grips with fraternization, and to publish un-
derstandable and recognizable boundaries of acceptable con-

judgment and effective leadership, has proved itself time and again It affords
commanders the latitude necessary ta determine when impermissible fraterniza-
cion exists within their command, the extent to which that conduct threatens good
order and discipline. and the appropriate command response. Traditionally, cor-
rective measures have extended from informal counselling in the greet majoricy of
cases, to court-martial for those most egregious.

And we ensure the parameters of permissible and Impermissible relationships
constituting our Marine Corps policy on fraternization ere taught and well publi-
cized throughout the Corps and at every grade. This is accomplished through both
formal and informal training and information programs at the small unit level, as
well as through training incorporated into our professional military education pro-
grams for both officer and enlisted Marines. These programs are designed to pro-
vide practical guidance and examples that are boch instructive and easily under-
stood. By example. the "Users Guide to Marne Corps Leadership Training
(NAVMC 2767) addresses all aspects of our fraternization policy, to include real
life problems

In sum, Marine Corps policy on fraternization is well known, effective, and fair
It is a leadership vesting in the It Is che
Who rightly exercises necessary authority to address and correct fravernization
wichin the command, and it is the commander we hold accountable for doing so in
a measured and fair manner. The Marine Corps has its policy on fraternization
Additional guidance is simply unnecessary.

Memorandur. Headquarters, U.8. Marine Corps. 5000 over MPP-55, 16 Nov. 1990,
subject: Department of Defense Policy on Relatlonships Berween Service Members of
Different Grades or Ranks (emphasis added)

45 45 a Marine, the author, in his capacity as both a commander and defense coun-
sel, has lived with this “guidance” in terms of advising Marines on thelr conduet
*Uncertainty'" best describes the understanding of Marines in the field. and the writ-
ten guidance is of no practical assistance.

2 Chamallas, Consent, Equality, and the Legol Control of Sexual Conduct, 61 §
CaL. L. Rev. 777, 858 (1988). The author discusses an institutional preference for
broad bans on amorous reiationships because expansive definitions “chill tisky rele-
tionships without actually having to.enforce the ban ' The author notes. however
that little sexua! liberty need be lost when the ban 1s on working or supervisory
relationships. In those cases, & professor who wanted to date a student could walt
until the class was over; see also, Allen, The Adaptation of the Custem Prohibiting
Wrongful Fraternization to Regulate Sacial Relatlonships in the Enlisted Training En-
vironment (Memoirs of a Fraternization Lawyer} {an unpublished paper presented to
The Judge Advocare General's School, US. Army, Charlottesville, Virginia) (Apr.
1983) {discussing other deleterious effects of “chilled'’ officer-enlisted relations such
as retarded development of correct superior-subordinate reations, stilted views of
military leadership. and failures to address issues).
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duct, Rather than use the stronger langnage of a specific prohi-
bition in the policy, the Army chose to use substantially
weaker language, indicating that “such relationships will be
avoided.”?*” Paragraph 4-14(a) indicates that relationships be-
tween soldiers of different ranks are authorized unless they
have one of the three enumerated effects listed in that para-
graph. Commanders are to counsel soldiers involved in these
relationships only if the relationships fit one or more of the
three effects. The first effect— ‘actual or perceived partiality
or unfairness”—practically requires a chain of command or
supervisory relationship because without it, a senior can do
little to cause actual partiality unless he or she holds an ex-
tremely high rank or billet. Since most fraternization occurs at
the company grade level 28 this article does not contemplate
fraternization perpetrated by colonels, generals, and admi-
rals.2® Additionally, even though perceived partiality is a
much easier criteria to meet, it is still tough to discern it out-
side the chain of command. For example, is there perceived
partiality when a female enlisted soldier is dating an Army
captain who works at another installation, but who happens to
be best friends with her commanding officer? If so, it appears
too attenuated to establish anything resembling legal suffi-
ciency, If the female soldier flaunts the relationship, however,
it might constitute actual or perceived impropriety.

The second criteria in paragraph (a) “involves the improper
use of rank or position for personal gain.” This conduct would
constitute aggravated fraternization because it hints at lack of
consent due to leverage or mild extortion exerted by the se-
nior. This form of fraternization would best be dealt with
under another criminal article.?5¢ Even so, this type of fraterni-
zation most likely would occur within the chain of command
because no one really could exert such influence without pos-
sessing an extremely high rank. The only scenario in which
this could arise would be when a finance or leave clerk

=47 This Jack of language clearly indicating that the conduet is clrcumseribed means
that the regulatlon is nonpunitive

26 Army statisties are minimal and do not provide ranks of offenders.

248 Although rare, ft does occur. Higher ranking officers—that is, colonels, admirals
and generals—are usually older, and more mature. These traits check the reckless
abandon of youth, and lower renk. High ranking officers also recetve a good deal of
publicity when exposed. See Navy TIMES, Feb. 20, 1989, at 8; see also A.F. Tiues, Nov.
18, 1990, at 4, in which an Air Force Lieutenant Generai recently was forced to retire
because of "inappropriate conduet with merbers of the opposite sex.” Another reason
for the rarity of such cases may simply be the small number of officers in grades 0-6
and above, and the degree of protection afforded by high rank.

9 This likely would constitute 2 standards of conduct violation or sexual harass-
ment.
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threatened adverse action to a soldier's account unless he or
she agreed to sexual relations, but this looks like extortion—
and not fraternization.

The last criteria is that the relationship must “‘create an ac-
tual or clearly predictable adverse impact on discipline, au-
thority, or morale.” To meet this standard, the relationship
again would probably have to be in the chain of command. An
exception would occur when two fraternizing soldiers—per-
haps a lieutenant and a corporal—were foolish enough to hold
hands, kiss, or embrace on base and in uniform. Even though
they may work on separate coasts, such conduct would meet
this standard

Romantic relationships between soldiers of different rank—
to include officer-enlisted relationships—are authorized out-
side the chain of command, so long as they remain off-base and
out of uniform.?! In addition, fraternization can encompass of-
ficer-officer relationships.?s?

If the regulation stopped there, it actually would have stated
a clear policy, allowing soldiers considerable latitude in their
relationships. Unfortunately, the remainder of the regulation,
which purports to expound upon the basic rules, serves only to
render perplexing what was reasonably understandable, The
next subparagraph immediately confuses the issue. It gives
unit commanders wide discretion to set the ‘‘leadership cli-
mate" of the unit and, therefore, “‘set the tone for social and
duty relationships within the command.” A unit commander,
therefore, could adopt either a permissive or a restrictive view
on fraternization. The question this paragraph raises, how-
ever, is why one commander can have a wholly different pol-
icy on fraternization than another. Since they apparently can,
then what is the Array custom? If there is no consistent cus-
tom, the regulation itself is flawed and in peril ?® Paragraphs
(¢) and (d) are similar to the Marine Corps’ inclusion of Major

. The courts probably would agree with this analysis. In United States v, Stocken.
17 M.J. 826 (A.C.M.R. 1084), a staff sergeant consumed alcohol, had sex, and smoked
marijuana with female privates not under his supervision. This was held ro be no
offense. While a footnote in the case discusses a draft of the Manual as requiring that
the accused be a commissioned or warrant officer, that issue was not determinative Ir.
its analysis, the court astutely noted that having sex and alcohol are not illegal and do
not canstitute UCMJ art. 134 violations. “Finally, despite one's moral persuasions.
Sornication, in the absence of aggravating circumstances, is not an offense under mili-
tary law." Id. at 820

# Chited States v. Calloway, 21 M.J. 770 {A.CM.R. 1986) (lieutenant colone] had
relationships with two female second lieutenants who worked for him]

¥ 1t is important to record that the Army fraternization policy. like the Air Force's,
is nowpunitive. This explains much of the “squishy'' nature of the language.
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General Lejeune’'s comments—they provide valid commentary
on leadership and command of a unit, but give no substantive
guidance on fraternization and, as such, constitute surplusage.
At paragraph (e), good judgment is stressed as vital. This is
especially so in light of the following three sentences, which
are impossibly contradictory in the context of the entire regu-
lation.

Since the Army policy fails to define fraternization, and spe-
cifically avoids the term for the most part, references to “as-
sociations” become oblique because one cannot know whether
appropriate or prohibited associations are being addressed.

An association between an officer and an enlisted soldier
raight not be considered fraternization yet still be inappro-
priate. Similarly, certain relationships between enlisted
soldiers, or between officers, may be inappropriate. Just
because a certain relationship does not break the law, does
not mean it is acceptable or appropriate.

This paragraph of the regulation suffers from internal contra-
diction—that is, if certain conduct does not constitute fraterni-
zation, then why would it still be inappropriate? That para-
graph also is inconsistent with the remainder of the policy,
which atterapts to do soldiers the service of providing a
“bright-line” rule. Because this paragraph injects doubt about
relationships that “‘are not fraternization” it does a great dis-
service to the ultimate goal of clarity. If nothing else, this al-
lows a commander to perceive and punish fraternization when
it does not exist by marking a soldier down on his officer effi-
clency report?4—something that often is as devastating to a
career as a court-martial ®?® If conduct is “inappropriate” yet
not unlawful, how far can a commander go in terms of taking
adverse action against the offender? This question is left unan-
swered. Thus, how can the soldier ever know exactly what
conduct is "'inappropriate”?

In addition, subparagraph e(2) continues to muddy the wa-
ters: “The policy applies to all relationships between soldiers
of different rank. Any social or duty relationship may result in

4 All services have ‘'report cards,'' known as "OERs," submitted by each officer's
and noncommissioned officer's superior for the purpose of evaluating him or her for
promotion and assignments

¢ Commanders must have discretion, but not unbridled discretion. & rating officer
always can rate an officer on appropriate, versus inappropriate, conduet, The discre-
tion, however, should not permit the rater ta apply & concept of fraternization unigue
to the rater's state of mind.
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an impropriety. When soldiers date or marry other soldiers ju-
nior in rank, the potential for problems increases.” Unfortu-
nately, the term ‘“increases” is vague—the point at which a
problem “increases” to the level of criminality is not defined.
Accordingly, when is a soldier who dates a junior soldier in
trouble? The bounds of this regulation must be more specific.
The parameters of “acceptable conduct’?% must be described.
This regulation exhibits a tremendous amount of equivocation
in critical areas. Is “pure” fraternization wrong? Is the Army
ultimately admitting that it must accommodate fraternization
in some forms? The essential admission is that it must accom-
modate the results of undetected fraternization, which may be
defined in the marriage context as most aspects of the relation-
ship prior to the marriage. In addition, the Army surely must
accommodate pregnancy out of wedlock. Obviously these deci-
sions were made more for reasons of political expediency than
out of concerns for military efficiency.

In the final analysis, marriage is the great non sequitur of
the fraternization regulations.2’” This points out the greater
problem of what to do with these “mixed” marriages. The reg-
ulations themselves are not at fault because they merely re-
flect a policy decision. Even assuming, arguendo, that fraterni-
zation preceded the marriage, the Army and all the services
recognize that their abilities to interfere are extremely limited.
Marriage—the ultimate "‘association’'—is simply an issue—or
institution—that the services do not want to “take on’ in what
would be a losing battle.258 The logical conclusion is that the
policy leads to significant compromises—and this is but one of
them. While marriage is inconsistent with fraternization as a
conceptual matter, the military must accemmodate it any-

8¢ Court decisions are often necessary to define the parameters of a regulation fully.
For example, in United States v. Cooper. C.M. 438700 (A C.M.R. 1880) (memorandum
apinion). an officer. who was the former commanding officer of an enlisted woman
with whom he had sex on post in his quarters, was held 1o have prejudiced good order
and discipline by this act because he was still in the same battalion with her.

7 The reasoning of the court in United States v. Johanns, 17 M.J. 862, 867
(A.F.C.M.R. 1883), highlights this painc.

Once it Is acceptable to have officers married to enlisted members. it is logical to

conclude that mere dating is also acceptable, since that is nothing more than the

socially aceeptable preliminary stage to such marriage. Also, using our common

sense and knowledge of human nature and the ways of the world, we note that it

is not an uncommon practice for men and women who are dacing, with or without

marriage in sight. to engage in sexual relationships; in contemporary society such

a practice is not considered immoral or unusual

# See Griswold v, Connecticat, 381 US. 478 (1865}
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way 25 Sub silentio, if soldiers keep relationships clandestine
and then marry, they have achieved the equivalent of a grant
of immunity, while the same fraternization destroys the ca-
reers of many fine officers. It is difficult to find fairness in
this juxtaposition.

Both the Army and the Marine Corps have fallen into the
same trap. Both have stated their true policies in one or two
paragraphs. Yet, apparently feeling uneasy about simply let-
ting their policies stand by themselves, both felt the urge to
expand upon them,

The Army acknowledges that relationships in many contexts
(trainer-trainee)?®® are “‘fraught with the possibility of actual
or perceived favoritism, and are, therefore, potentially de-
structive of discipline, authority, morale, and soldier welfare.”
Why has the Army gone to great lengths to point out the obvi-
ous problems with such relationships, but, on the other hand,
has used such weak language? The following language in the
same paragraph repeats the error: ‘“Also discouraged are rela-
tionships between senior and subordinate members of the same
unit or between soldiers closely linked in the chain of com-
mand or supervision.” Once again, flimsy language is used re-
garding what appeared to be prohibited conduct under
paragraphs a(l) and (3). These very relationships referred to
as “‘discouraged’’ are “prohibited” in paragraph 4-15.261

%5 The Army Judge Advocate General held long ago that commanding offleers may
not prohibit marriage among subordinates, Command VA2, Digest of Opinions of the
Judge Advocates General of the Army 1812, at 266 (1917) (opinion rendered in 1876).

0 In United States v. Hoard, 12 M.J. 663 (A.C.M.R. 1081), the court dealt specifi-
cally with a trainer-trainee issue and upheld the conviction. The court dismissed ap-
pellant’s freedom of asseerztion claims; see also United States v. Adams, 18 M.J. 996
(A.CMR. 1985)

%1 The only feasible explanation for this incongruity s that the Army prefers instal-
lations to draft cheir own prohibitions on specific relationships, such as trainer-trainee
relationships, and then to prosecute violations under UCMJ art, 92. The Army, along
with the Marine Corps, seems to feel it 15 on firmer footing with that approach than by
prosecuting under UCMJ art. 134. In an interview with Lieutenant Colonel H. Wayne
Elliott, United States Army, Chief, Int'] Law Div., TJAGSA (Feb. 11, 1981), he noted
that the Army, in anticipation of fosing Parker v. Levy, 417 U.5. 733 (1874), shifted
its criminal focus for UCMJ arts. 133 and 134 to UCMJ art, 92, thus making adminis-
trative and regulatory issues out of criminal law lssues

In its new incarnation as a linchpin of many local regulations, however, fraterni-

zation has caken on & more vigorous and powerful form. This evolution of frater-

nization from social taboo to punitive custom to modern regulation suggests that,

In one configuration or another, the offense is here to stay.

Rose, The Military Offense of Wrongful Fraternization—Updating an Old Custom 3
(unpublished paper presented to The Judge Advocate General's School, U.S. Army,
Charlotiesvilie, Virginia) (Apr. 1983).
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By continuing to wade through this tangled web of contra-
dictory guidance, subparagraph e(6) contains significant provi-
sions distinguishing the Army’s policy as far more flexible,
permissive, and realistic than either the Navy's or Marine
Corps’ policy. The first sentence defines situations in which
there is “the strongest justification for exercising restraint on
social, commercial, or duty relationships.” As described, it en-
cornpasses perhaps a bit more than envisioned by direct chain
of command relationships, yet it is sufficiently restrictive and
specific so as to provide solid guidance to all soldiers—that is,
“where the senior has authority over the lower ranking soldier
or has the capability to influence action, assignments, or other
benefits or privileges.” This brilliantly captures the real con-
cern of fraternization outside the chain of command. Indeed,
one can envision a senior NCO who worked in a personnel sec-
tion who "offers’” to get a female soldier transferred to a less
onerous duty on the same installation with the implied obliga-
tion of sexual reciprocity. In this hypothetical, though, this is
not consensual fraternization because there is undue influence
at work. To improve upen this provision, the Army could add
after “or has the capability,’” the words, "‘or attempts.” Even
an unsuccessful endeavor at interference with the command
then could be punished.

When such a relationship does not exist, however, “social
relationships are not inherently improper and normally need
not be regulated.” This means that a sergeant major may
freely date a private in the Army, so long as there is no chain
of command relationship; ne ability to influence actions, as-
signments, benefits, or privileges; and no visible conduct of the
relationship on base or in uniform. The last criteria is impor-
tant because of the Army’s insertion of the following caveat
into that subparagraph: “Soldiers must be aware, however,
that even these relationships can lead to perceptions of favor-
itism and exploitation under certain circumstances.” Indeed, a
relationship between a sergeant major and a private would fit
that description.?6?

22 United States v. Clarke, 25 M.J. 831 (A.C.M.R. 1987, the court refused to
recognize noncomriissioned officer-enlisted fraternization, absen: a specifle regulation
against it. Nonetheless, this case put Army noncommissioned officers on notice that
they could be prosecuted for fraternization. The new Army regulation was published
within a year of this case. While Clarke may have put Army noncommissioned officers
on notice that they may be prosecuted for fraternlzation. convictions are not  sure
thing. The defense bar points out that the opinion in Clarke may be regarded as dicta
and thus does not have the effect of stare decisls. See United States v, Taylor, 5 M.J.
860, 670 (A.C.M.R, 1978); Green v. United States, 355 U.S. 184 (1857); see also United
States v. Stocken, 17 M.J. 826 {A.C.M.R 1884, (still good law, but injecting doubt into
the 1ssue: Vogt, Fraternization After Clarke, TEE ARMY LAWYER, May 1989, at 45; Da-
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Subparagraph e(7) is surplusage, urging commanders to “ex-
ercise their best leadership.” Subparagraph e(8), however pro-
vides more substance. It specifically places the onus on com-
manders?? to define what relationships are improper and
urges counseling as the initial corrective action.

A close unofficial relationship between soldiers of differ-
ent rank normally should not result in an unfavorable
evaluation or efficiency report, relief from command or
other significant adverse action unless it clearly consti-
tutes a relationship that violates this policy. (emphasis
added).

This passage is substantial ammunition for defense counsel. It
provides the basis for an appeal from an adverse administra-
tive action. Additionally, what clearly constitutes a relation-
ship that violates this policy? Defense counsel should argue
that any relationship outside of the chain of command is
authorized. Subsequently, the emphasis is renewed on allowing
the soldier to terminate the improper relationship prior to tak-
ing “'significant” action against him. Subparagraph e(9) states
that when an unauthorized relationship exists, the Army will
act to terminate it. Paragraph 4-15 ‘‘prohibits” trainee and sol-
dier relationships.?8* The issue is confused by prior mention of
these relationships in subparagraph e(5), which does not
clearly prohibit these relationships, but merely restricts and
discourages them. That apparent contradiction is unsatisfac-
tory, and either one or the other should be deleted. Paragraph
4-16 is titled “Fraternization"—only the second time this word
has appeared thus far.?®® Apparently, because section 4-16
“prohibits” relationships between officers and enlisted
soldiers, when officers date officers and enlisted personnel
date enlisted personnel, those are ‘relationships between
soldiers of different rank.” This definition is closely related to

vis, “Fraternization” and the Enlisted Soldier: Some Considerations for the Defense,
THE ARM LaWVER, Oct. 1985, at 27

22 Eyven though the Army's policy is significantly more liberal than the Navy's or
Marine Corps', 1t is widely recognized by commanders and the courts that “sexual
liaisons between superiors and subordinates are fatal to diseipline Within any organis
zation.” United States v. McFarlin, 19 M.J. 790, 792 (A.C.M.R. 1985)

204 This will usually be applied to instructor-student situations, as well. These cases
generally will charge UCMJ art. 92 In the alternative for contingencies of proof. See
Cnited States v. McKinnie, 29 M.J. 825 (A.C.M.R. 1989) (staff sergeant instructor in-
vited three female studencs to his apartment where they consumed liquor, they played
strip poker, and he fondled one while she showered); see also United States v, May-
field, 21 M.J. 418 (A C.M.R. 1986)

25 This prohibition first appeated in para. 4-14(e), In the only specific reference to
officer-enlisted relationships.
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the Manual’s?? definition of fraternization, but it is unnecessa-
rily restrictive, and revives issues of social distinctions. Treat-
ing fraternization so briefly is inexcusable. 'Relationships’ are
prohibited between officers and enlisted soldiers. The defini-
tion, however, does not clarify whether this is a blanket prohi-
bition or whether it applies only within the chain of command.
Nor does it clarify what a relationship is. This gives a com-
mander the power to read it as broadly as going fishing to-
gether, or to construe it narrowly by restricting it to only sex-
ual activity. To dismiss it by noting that it is “prohibited by
the customs of the service,” does a disservice to anyone at-
tempting to search for guidance,

The regulation ultimately fails to achieve its purpose. It is
screly lacking in definitive specifics and concrete analysis. The
Army is not completely at fault, however, for it is forced to
rely on the Manual as promulgated by the President. Accord-
ingly, the Army, and all the services, are forced to rely on
custom-based notions of fraternization, even if they actually
do not exist,

4. United States Air Force Policy.—The Air Force, recently
battered by court decisions regarding its fraternization pol-
icy,%7 was painfully aware of the inadequacy of its regulations
in this area.?®® Thus, the Air Force created a significantly more
restrictive policy. In the prior regulation,?® social and personal

S UCMJ, art. 134
See United States v. Parrillo, C.M. 28143 (7 Nov. 1990) United States v. Appel,
31 M.J 314 (C.M.A 1990); United States v. Wales, 31 M.J. 301 (A.F CMR. 1990);
United States v. Johanns, 20 M.J. 165 (C.M.A. 1985; United States v. Johanns, 17 M.J
862 (AF.CMR. 1983)

¢ Actually, the Alr Force should have been aware of the problems with its regula-
tions & long time ago. In United States v. Pitasi, 44 C.MR. 31 (1971}, the court noted
that while jt might be difficulc to draft a solid fraternization regulation, “we recom-
mend it to the appropriate authorities." /d. at 38

252 Alr Force Reg. 30-1, Professional Relationships (4 May 1983)

a. Professional relationships are essentlal to the effective aperation of the Alr
Force In all supervisory situations there must be a true professional relationship
supportive of the mission and operational effectiveness of the Air Force. There is
a long standing and well recognized custom in the military service that officers
shall not fraternize or associate with eniisted members under circumstances that
prejudice the good order and discipline of the Armed Forces of the United States

b. In the broader sense of superior-subordinate relationships there s a balance
that recognizes the appropriateness of relationships. Social contact eontributing to
unit conesiveness and effectiveness 15 encouraged However, officers and NCOs
must make sure their personal relationships with members, for whom they exer-
cise a supervisory responsibility or whose duties or assignments they are in a
posiion to influence, do not give the appearance of favoritism, preferential treat-
ment, 1y, Excessive and undue ¥, real or per-
Cerved. degrades leadership and interferes with command euthority and mission
effectiveress. It is very important that the conduct of every commander and su-
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relationships between Air Force members were ‘‘normally mat-
ters of individual judgment.”?? The only exception to this gen-
eral rule was when the relationship impacted adversely upon
“duty performance, discipline, and morale.’?’! Because the
new regulation significantly tightens up this policy, one must
assume that the custom of the Air Force has changed signifi-
cantly in the past seven years.

a. Analysis.—The Air Force Regulation is unique because
it specifically addresses ‘‘members of other uniformed
services.” Given the way the military frequently task
organized forces and fights in unified commands,?? it is
inconceivable that each service's regulation would not provide
specific guidance on this important and legitimate aspect of
fraternization.

The Air Force encourages professional relationships among
its personnel and discourages ‘‘unprofessional relation-
ships.”"2™® Unfortunately, the definition of “‘unprofessional re-
lationship” is imprecise, and the Air Force uses the “must be
avoided' language rather than the word, ‘‘prohibited,” which
is a mistake.?’* One of the most worthwhile areas for analysis

pervisor, bath on and off duty, reflects the appropriate professional relationships
vital to mission accomplishment. It is equally important for all commanders and
supervisors to recognize and enforce existing regulations and standards.

c. Air Force members of different grades are expected to maintain a professional
relationship governed by the essential elements of mutual respect, dignity, and
military courtesy. Every officer. NCO, and airman must demonstrate the appropri-
ate military bearing and conduct both on and off duty. Social and personal rela-
tionships between Air Force members are normally matters of individual judg-
ment. They become matters of official concern when such relationships adversely
affect duty performance, discipline, and morale. For example, if an officer consis-
tently and frequently attends other than officially sponsored enlisted parties, or if
a senlor Air Force member dates and shows favoritism and preferential treatment
to 8 junior member, it may create situations that negatively affect unit cohesive-
ness, that is, positions of auchority may be weakened, peer group relationships
may become jeopardized, job performance may decrease, and loss of unit morale
and spirit may occur,

BCId, at 20

g,

2 For example, note the organizatlon of the United States Central Command, cur-
rently deployed in Saudi Arabia. It is comprised of all American military services.

¥ Interestingly, the Air Force and, to a lesser extent, the government, in all prose-
cutions shies away from using the term “fraternization.” Judge Mlller noted that of
238 fraternization cases he looked at, 227 of them never used the term "fraterniza-
tion” in the allegation. United States v, Johanns, 17 M.J. 862, 881 (A F.C.M.R. 1983)

?4 The Alr Force felt “cornered” by recent cases in which the court refused to
enforce any Air Force custom-based regulation. Jokanns was the real impetus to its
new regulation. Painfully aware that its new policy reflected aspiration more than
reality, or custom, it promulgated a new regulation, which responds directly to the
Johanns case, in which the court told the Air Force that it had no custom. Now the Air
Force can say, "We have a custom." Unfortunately, the court still does not recognize
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is the custom of the Air Force on fraternization. Because the
Air Force is under fifty years old—not even one-quarter the
age of the other services—it seems arguable that its custom
might not be well established, if it exists at all.2’® The regula-
tion itself, in paragraph 2, refers to the “heritage of the Ameri-
can military for over 200 years.” But this regulation does not
address the American military in general—it specifically ap-
plies to the Air Force. It is fallacious and specious to add this
gratuitous comment of historical lore,

The Air Force legitimately cannot ‘“piggyback’ a custom-
based regulation from the other services to make up for time in
which it did not exist. When article 134 refers to a custom of
the service, it is referring primarily to individual services—
not the collective military.2”¢ Only through this reasoning have
substantially dissimilar fraternization regulations been justi-
fied. This regulation also indicates the Air Force's willingness
to provide for “reasonable accommodation of married couples
and related members.'"?" Imagining a more incongruous juxta-
position would be difficult. For an officer to date an enlisted
woman is forbidden, but it is permissible if he wishes to marry
her. This ludicrous predicament, in which all the services have
placed themselves, ultimately will force a relaxation of the
fraternization regulations ?™®

Subparagraph 2(b) seeks to provide guidance in specific situ-
ations. The Air Force notes that relationships in the same
chain of command “are almost always unprofessional,” but
adds “‘closely related units” to this category. This expands the
commander’s ability to apply the regulation. Specifically envi-
sioned are cases in which the service member can “influence
assignments, performance appraisals, promotion recommenda-

it, See United States v. Appel, 31 M.J. 314 (C.M.A. 1880); United States v Wales, 29
M.J. 586 (A F.CM.R. 1988)

$ee United States v. Johanns, 17 M.J 862, 869 (A.F.C MR. 1983). In the court's
opinion, “the custora in the Alr Foree agalnst fraternization has been so eroded as to
make criminal prosecution against an officer for engaging in mutually voluntary, pri-
vate, nondeviate sexual intercourse with an enlisted mesmber, neither under his com-
mand or supervision, unavailable.” This is & good example of “pure’ fraternization

¢ While there Is no speciflc authority to support chis point, no other apparent justi-
fication exists for such diverse regulation of a subject that easlly could be dealt with
uniformly.

" Air Force Reg 35-62, Policy on F: and
para. 2{a) (16 Apr. 1990).

28 The court hit hard on this issue in United States v Johaans, 17 M.J. 862. 867
(A.F.CMR. 1983). “If there exiscs a customary ban on fraternization, and the avowed
reason for such a custom Is that fraternization is inimical to good order and discipline
in the Armed Forces. how ther. could marriage change thac effect? In our opinion, the
situation would appear exacerbated by the closer relationship spawned by mareiage.”
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tions, duties, rewards, and other privileges and benefits.”"?"®
This part of the policy appears to have relied heavily on the
Army regulation, or similar concerns.

Given the Air Force’s limited history and past practices on
issues of fraternization, this regulation is literally “out of the
blue.” This policy illustrates the dangers posed by “custom
based' regulations. The menace revealed by this regulation is
rather transparent. Senior Air Force officials apparently met
and decided what the policy should be, and then labelled it
custom. While promulgating a normative standard is really the
way to do business in a military organization, to allow new
policy to masquerade as custom is patently deceptive.

While the Air Force regulation would seem to place a blanket
prohibition on officer-enlisted relationships, it does so in a
very circuitous manner. Fraternization is defined?8® as officer-
enlisted relationships that ‘‘violate the customary bounds of
acceptable behavior.” This type of relationship “must be
avoided.” The reference to custom is troubling. In an earlier
article on fraternization, an Air Force colonel stated, “The ban
on fraternization is at best a custom which is losing its vitality.
At worst it is a lingering but enforceable relic of a bygone era.
Reluctantly, one must conclude that the latter is closer to the
truth than the former.”?8! The author points out that fraterni-
zation in the Air Force is rampant, and on the rise.282 Accord-
ingly, the “‘bounds” to which the regulation refers apparently
are not defined by custom or, if they were so defined, the cus-
tom is obsolete. The regulation’s language is clarified in para-
graph 2(b)(2) where, in a discussion of dating, the official ad-
vice is to "‘consider the potential impact on the organization.”
From that statement, the next sentence makes the huge leap to
proclaim, "It follows that officers do not date enlisted mem-
bers.” Unfortunately, it does not follow—it actually follows
only if the fraternization occurs within the organization. Thus,
while this new policy purports to outlaw officer-enlisted dat-
ing, and is far more specific about it than the 1983 regulation,
the language of the regulation that is susceptible to different
meanings, coupled with the Air Force's true past liberal cus-
tora on fraternization, ensure that this policy will come under

=72 Alr Force Reg. 36-62, para, 2(b)(L).

2 14, para, 1(c)

1 Flatten, supra note 169, at 113,

%2 See, e.g, Letter from Colonel Henry G. Greene, View from the Ditch, HQ 3902
ABW/JA, 1o HQ SAC/JA, Offutt AFB, Nebraska (9 Nov. 82), quoted in Mahoney,
supra note 77, t 168
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fire.288 The other issue that clouds the officer-enlisted dating
issue is in the fraternization paragraph itself. The policy indi-
cates that only when the conduct prejudices good order and
discipline will criminal charges be brought.2%* This dovetails
neatly with the issue of impact on the organization.

Another interesting aspect of the Air Force regulation is the
“Commander and Supervisor Responsibilities’’ section, Unlike
the Army, the Air Force commander does not have wide discre-
tion. Nor is the Air Force commander simply to enforce the
policy against fraternization, as in the Coast Guard regula-
tions. Rather, the Air Force compromises, charging the com-
mander with maintaining good order and discipline within the
unit, based on his or her own notions of which relationships
might infringe the policy. The question, by inference, becomes
whether the commander will attempt to apply his or her own
understanding of Air Force “custom’ to make this determina-
tion, attempt to use the new policy as a guide, or concede to
understandable exasperation. Actually, this dangerous level of
ambiguity coupled with broad discretion can lead to selective
prosecution which actually occurs frequently when fraterniza-
tion is coupled with adultery ?®®

%3 1n a very recent case, the court has made it sbundantly clear that the Air Force
has a long way to go towards having & coherent custom. In United States v. Arthen
CM 28580 (A.C.M.R. 21 Dec. 1980) (to be published), & female major pleaded guilty to
conduct unbecoming an officer because of fraternization and adultery with an airman
in the same hospital she served in as a nurse. This case makes for interescing reading
because virtually all the couples involved as witnesses or coworkers also were “mixed
couples.” Borrowing novel legal reasoning from the federal courts in the case of Dono-
van v. Mercer, 747 F.2d 304, 306 (5th Cir 1984), Judge Brown reasoned thar, "If it
talks like @ duck, and walks like a duck it is a duck.” The similar test used in
this case was, "If 1t looks like fraternization, and the parties treated it like fraterniza-
tion, it is fraternization.” Even though her conduct met this test, the court did not
accept the guilty plea as provident because there was no proof that her conduet vio-
lated a custom of the Alr Force. In this case. she did not supervise the airman, so
swithout proof of custom, the court reversed the plea, but upheld the adultery convic-
tion.

2In United States v. Parlllo,, CM 26143 (A C.MR. 7 Nov. 1990), a female first
Jlieutenant had sex with enlisted men under her supervision and offered cocaine to one.
The court upheld her conviction consistent with Jokanns because the men were in her
chain of command

%% In United States v. Wales, 31 M.J. 301, 812 (C.M.A, 1890), Judge Cox stated,

[ must acknowledge that sexual conduct between consenting adults of the opposite

sex is rarely prosecuted in the Air Force From the cases | have seen, each prose-

cution was “triggered” by the conduct becorning a problem for the accused's
superiors. Thus. Captain Wales is really being prosecuted because his situation
became a command problem when the cuckolded husband made loud noises about
the affair. The same thing happened to Major Appel
To the author's knowledge. none of the services routinely prosecute adultery, standing
alone. Instead @ trigger usually exists, The issue of multipliclty arises when fraterniza-
tion is charged with adultery See United States v Jefferson, 21 M.J. 203 (C M.A,
1986); United States v Walker, 21 M J. 74 (C M.A. 1885) Under different facts, these
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Many feel that the Air Force institutionally has castrated
fraternization by implementing policies and procedures?® that
not only blurred the line of the officer-enlisted distinction, but
actually bolstered the prestige of the senior enlisted ranks at
the direct expense of junior officers,28” Although the Air Force
has adopted a new regulation, it may be too late, The courts
are tired of reviewing Air Force fraternization cases,?8

b, Conclusions.—The new Air Force regulation represents
a radical departure from its true practice. The artificiality of
the regulation does not match the reality of custom. This raises
issues of fairness and notice. It is unfortunate that the Air
Force abandoned its 1983 regulation, which was capable of
punishing fraternization in the chain of command.?®® Now the
Air Force has opened a Pandora’s box, and most current
fraternization case law concerns the Air Force.®® Astute

offenses have been found not multiplicious for findings or sentencing. Se¢ United
States v. Smich, 18 M.J, 786 (N.M.C.M.R. 1984), United States v. Rodriquez, CM 23545
(AF.CMR. 20 Oct, 1982) et 8, In which Judge Kast] gets right down to brass tacks:

First, we only selectively prosecute adultery. When one finds both fraternization
and adultery charged, it strikes me that somebody has an axe to grind. All the
conversation about how we're busy “'Drotecting the marrlage” doesn't ring true
when our protection is so selective. Second, we seldom prosecute fraternization
unless it involves sexuel intercourse. Military justice reports aren't exactly chock-
full of fraternization cases involving officer,enlisted borrowing or loaning of
money; drinking together; or even sexual harassment. It is only the act of inter-
course which—right or wrong—generally leads us to charge fraternization. Pun-
ishable conduct is worth one label, not two in my judgment

3 Mahoney, supra note 77, at 168

#7This occurred through opening the messes to all ranks, mixing milicary family
housing without regard to rank, and condoning mixed marriages. This resulted in elim-
ination of the prohibition on fraternization, and replaced it “'with an amorphous form
of situational ethics.” See United States v. Rodrigaez, CM 23545 at 11 (A.F.CMR. 28
Oct. 1082). See generally Mahoney, supra note 77.

%5 In United States v. Wales, 31 M.J. 801, 302 (C.M.A. 1990), another case in which
the Government failed to prave the Air Force custom against fraternization, the opin-
ion of the court reeks with disgust at having to review yet another fraternization case:

Once again, we must review en officer's conviction for fraternizing with an en-

listed person. Once again, the gravamen of the fraternization charge is that there

was sexusl intercourse between the two. Once again, the fraternization charge
has been joined for trial with en adultery charge arising out of sexua! intercourse
between the same two persons,

Id, (emphasis added).

252 The recent case of United States v. Fox, 81 M.J. 789 (A.F.C.M.R. 1990), poincs out
that chain of command fraternization may be all L}\e Air Force successfully can prose-
cute, regardless of its the frat-
ernization of a captain with a master sergeant ur\der his command under UCMJ, art.
134, The adultery, which so frequently sccompanies fraternization, wes held mul-
tiplicious for sentencing.

=0 gignificantly, the Alr Force has prosecuted its recent fraternization cases under
UCM] art. 133 instead of UCMJ art. 134, The court ceutioned the Air Force that using
Article 133 offered "no panacea from proving the fraternization offenses.” Parilio,
slip op. at 4 The Government i free to charge UCMJ art. 133 when the allegation is
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counsel should prepare to attack this regulation as being
without basis in custom-—something it purports to, but does
not, represent. Rather, it is mere dictate, apparently grounded
in ambition.

5. United States Coast Guard Policy—The Coast Guard re-
cently published its first fraternization policy.?! In the past, it
has relied on the judgment of unit commanders to rein in unac-
ceptable conduct. It is interesting that the Coast Guard picked
this particular time to draft its regulation.?

(a) Analysis.—The Coast Guard has drafted a superior
regulation. While it contains a good deal of excess verbiage, it
also contains significant substantive guidance. The first and
second paragraphs®® provide background information and
define fraternization in its traditional nongender-specific
context. The term “inappropriate” is used rather than
“unprofessional,” regarding relationships to be avoided.?
Thus, the word “'prohibited” does not appear in this policy—
rot even in the context of instructor-recruit?? relationships.
The policy specifically “reflects the customs and traditions of
the Service.”'%%¢

cognizable under another article; see MCM (1884), Part IV, para. 39¢(2). It is interest-
ing that the Air Force has done this, beczuse the Government then must prove ali
elements of the underlying offense (fraternization). plus an additional element from
UCMJ art. 133—that the conduct was unbecoming an officer and a gentlemen (ot
lady). See United States v. Ramrez, 21 M.J. 353 (CM.A. 1986); United States v
Walker. 21 M.J. 74 (CM.A, 1985) United States v, Timberlake, 18 M.J, 371 (CM.A4
1084); see also, United States v. Baker, CM 84-4043 ( R. 30 Aug. 1985) (un-
pub.). In that case, the court addressed the issue of whether to charge UCMJ art 133
or UCMJ art, 134, and held that it was not conduct unbecoming an officer to "'consume
alcohol intemperasely while socializing with enlisted Marines,” one of whom the ac-
cused kissed and spent the night with, but that this conduet was prejudicial 1o good
order and discipline

! Coast Guard Personnel Manual, Commandant Instruction M1000.64, chap. (5
Apr. 1989), This regulation is only about one year older thar the Air Force regulation

22 Telephone interview with Captain William B, Stelnbach, US. Coast Guard (5 Feb
1991}, He was Chief of the Military Justice Divlsion at Coast Guard Headquarters
when the new regulation was drefted. He also served es 2 member of the Joint Service
Committee. Captain Steinbach stated that the Coast Guard Office of Personnel per-
ceived a need for & fraternization regulation, so hus office drafted one. He noted thar
previously sanctioned officer-enhisted marriages had become an issue, and other uncer-
tainties also existed. The regulation was drafted to clarify confusion on the subject.
and is contained in the Coast Guard Personnel Manual

#3 8-H-1(a) and (b)

24 This would normally indicate the nonpurtive nature of the policy, but sec. 8-H-5-
€ states that this is a punitive regulation. The lack of strong terminology elsewhere ir
the regulation renders this a debatable point,

5 Coast Guard Personnel Manual, Commandant Instruction M100D.84, para. 8-H-
(e

8 d, para. 8-H-2(d}
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In the Coast Guard, commanders are to ensure that all hands
are familiar with the policy and ‘‘take appropriate action in
response to violations.”#” The Coast Guard regulation offers
specific guidelines for assessing the propriety of a relation-
ship,2% and is the most realistic in its approach to acknowledg-
ing that relationships between members of the opposite sex are
what the services are primarily concerned with.?® The Coast
Guard recognized the inherent immunity attaching to mar-
riage®® and it handles it deftly. “Such relationships do not, by
themselves, create problems and are accepted.” The issue still
remains, however, over the status that a marriage confers
upon a relationship. Is it any less prejudicial to good order and
discipline than if the same two individuals concerned were in
the same relationship and yet not married?%!

The Coast Guard regulation is most likely the regulation of
the future, for it contains no per se ban on officer-enlisted
relationships, to include dating and sexual relationships.®% In
so doing, this is the first regulation to officially acknowledge
the death of the social class distinction. Officer-enlisted rela-
tionships are to be evaluated under the same guidelines that
are to be utilized for assessing any relationship. The central
issue to assessing the propriety of a relationship is the author-
ity the senior member exercises over the junior within the
chain of command. As contemplated by the Army and Air
Force regulations, any supervisory authority or capability to
influence personnel actions, assignments, benefits, or privi-
leges makes the relationship highly suspect. In these cases, the
Coast Guard advises that, “there is strong justification to exer-
cise restraint.”’3%® This language is even weaker than calling
these relationships '‘inappropriate,” and is the most ambigu-
ous aspect of the regulation. Absent any of these specifically
delineated issues, other relationships between consenting par-

714, para, 8-H-2(a)

874, para, 8-H-3

0 1, para. 8-H-3(c).

300 74, para. 8-H-3(c)

3 No acceptable response to this question actually exists, except that the military
cannot prevent marriage, Unfortunately, the military is equally unable 1o prevent
biological drives. Obviously, some sexual “drives,” such as those resulting in rape and
sodomy, are proscribed, but beczuse the underlying sexual act in most fraternization
cases—except when adultery is invlved—is otherwise perfectly legal, the Coast
Guard is and adopts an stance.

32 Thig s ultimately a concession to fairness, which pervades this policy. “An act
should not be labelled criminal if committed by an officer but innocent when commit-
ted by an enlisted man.” United States v, Claypool, 27 C.M.R. 376 (C.M.A. 1969)

5 Coast Guard Personnel Manual, Commandant Instruction, M1000.64, para. 8-H-
30
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ties are authorized. Thus, there would be no problem with a
lieutenant stationed on a cutter dating an enlisted woman lo-
cated at a separate Coast Guard station. It is safe to assume
that the Coast Guard sees no problem with a Coast Guard offi-
cer dating an enlisted member of another service so long as
none of the guidelines for propriety are violated.3®

(b) Conclusions.—In comparison to the other services'
fraternization policies, the Coast Guard's is the most liberal,
realistic, and specific. Coast Guard commanders have
reasonable latitude in disposing of cases, but nothing
approximating the overbroad discretion evident in other
regulations. In drafting the regulation, the Coast Guard looked
to its actual custom, and made the regulation reflective of it.
Thus, the “imposition' of the regulation changed nothing in
practice, and served merely to codify the custom. This stands
in sharp contrast to the Air Force, which stealthily drafted its
regulation based on institutional aspirations. The Coast Guard
method is far more consistent with the intent of custom-based
regulations, and is ultimately far better for the men and
women who must comply with it.

B. A Functional Analysis of the Regulations

1. Imtroduction.—Having individually analyzed the regula-
tions of each service, a broader perspective, contrasting their
utilities collectively, is appropriate. The common, ostensible
purpose of the fraternization regulations is to promote good
order and discipline in the ranks of the services, individually
and collectively. To this end, the services have used “custom
of the service" as a basis for latitude in tailoring their own
regulations. Good order and discipline logically refers to rela-
tions between all military personnel—not just between officers
and enlisted men. The first assumption vulnerable to probing is
the need for the services to regulate the same concern differ-
ently, when the goal of good order and discipline is identical.
Because there appears to be no logical basis for this, the more
appropriate assumption underlying such regulation is that
there is no need for different policies.

2. Analysis of Regulatory Purpose.—The legitimacy of ser-
vice regulations depends upon the validity of the services’ pur-
poses in proscribing these relationships and upon whether or

#4 The Coast Guard should have covered the issue in its otherwise thorough regula-
tion,
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not the services are successful in achieving those purposes
through the enforcement of these regulations.

(a) Validity of Purposes.—The military services require
good order and discipline within their ranks. That is a
fundamental tenet of military organizations because they place
demands upon their members without equivalent in the
civilian community.?®5 The inherent differences in military
life®%® require and justify the imposition of criminal sanctions
for offenses such as fraternization, even though the same
conduct would not be criminal in a civilian context. The service
standards, and laws set up to enforce them, must be
different.?” A more fitting question, however, is whether the
differences between civilian and military laws are justified by
differences in civilian and military society and authority.
While some regulation is warranted, too much may resuit in a
loss of respect for authority.

The purpose of fraternization regulations is straightforward,
and their goals—ostensibly the preservation of the integrity of
the rank structure, are valid. Fraternization raises justifiable
concerns. The rank structure and the military requirement and
expectation of obedience to orders3% would rapidly be compro-
mised if not nullified when the person wielding autherity is
the lover or best friend of the *‘follower.”%® The mantle of
command surely would crumble under this pressure; and even
if it did not, all who knew of the relationship would assume
that it had. This scenario describes circumstances antithetical
to good order, discipline, and high morale in a unit. Therefore,
this conduct is prohibited. The purpose of the regulation is
well served by preventing or punishing this conduct. A much
finer distinction lies in the perception of the practice of favor-
itism, or partiality, yet this is also prohibited. The prevention
of the perception of favoritism is also a valid purpose for the
policy.

308 Schlesinger v. Councllman, 420 U.S, 738, 767 (1975,

a8 In Orloft v. Willoughby, 345 US. 83, 94 (1952), the Court stated that the military
s a “'specialized community governed by a separate discipline from that of the civii-
ian." See also In ve Grimley, 187 U.S. 147 (1880) (members of Armed Forces have a
different status with attendant rights and duties foreign 1o the civilian world).

597 Westmoreland & Prugh, supra note 81

s Current military doctrine rather than authori-
tarian domination and views a commander's primary goel as instilling high initiative
and morale Instead of harsh discipline. See M. JANOWITZ, THE MILITARY IN THE DEVELOP-
MENT OF NEW NaTIONS 119 (1964).

59 Flatten, Praternization, 10 A.F. Rep. 109, 112 (1981). Colanel Flatten sgid it best:
“It 15 difficult to envision a sir-sergeant level surviving mote than the first five
seconds of a courtship.”
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(b) Whether Current Regulations Maintain Good Order
and Discipline.—The current regulations clearly maintain
good order and discipline. The problem is that the means used
to achieve the ends far exceeds that required to achieve the
valid purpose of the policy.?!° This has precluded relationships
that could have no conceivable adverse impact on good order
and discipline, thus chilling associational rights. Highlighting
the lack of uniformity in the regulations, the degree to which
the purpose of the policy is exceeded spans the continuum
from ‘‘not at all” in the Coast Guard, to "off the scale” in the
Marine Corps. While regulatory policy need not be consistent
with the Manual's definition, or even consistent among the
services, the lack of a rational basis for its imposition exposes
its shallow roots. It is unwise and unjust to take such liberty
with the broad discretion the services have been given in this
area by the courts.®! To take this regulatory license too far
risks having it pulled back but, more importantly, the better
argument is that it simply is not fair.

The missions of the services are ultimately the same-~to win
wars, Joint missions support a single standard. While one ser-
vice may argue a requirement for instantaneous compliance
with orders, that rationale fails for two reasons: first, no ser-
vice will admit that its mission does not require prompt obedi-
ence to orders; and second, the inherent diversity of mission
among units within services shatters this reasoning. For exam-
ple, a Navy SEAL®? or Army Ranger unit arguably requires
more discipline than a Marine Corps administrative unit. Ulti-
mately, however, all services require that orders be obeyed
expeditiously. The logical conclusion is that, while fraterniza-
tion regulations are valid and advance z legitimate military
goal, there is no need for substantially different regulations
among the services, regardless of their customs and traditions
Historical custom and tradition underlying fraternization regu-
lations were based on social and class distinctions—a basis
now thoroughly repudiated, yet at the same time alive and

5:¢ The means chosen are not narrowly tailored to meet a legitimate milirary purpose
as they should be. e dissent in United States v, Penick, 19 B.R. (ETQ) 261, 262
(184B). noted tha © greater surrender of the freedom and dignity of men than is
necessary should ever be made, and tendencies in that direction should be resisted in
the Army as elsewhere."

5. See generally Secretary of the Navy v. Huff, 444 US. 453 (1980) Brown v,
Glines, 444 U.S. 848 (1980); Culver v. Secretary of the Air Force, 550 F.2d 622 (D.C
Cir. 1977); Schlesinger v. Councilman, 420 U.S. 738 (1976); Parker v. Levy, 417 L'S
737 (1874)

#17 The acronym for ses, air, and land—SEAL—denotes a Navy special operations
unit.
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well 313 When the application of a regulation so drastically ex-
ceeds its legitimate purpose, it should be trimmed back to the
point at which it will accomplish its perceived need and no
more. To go overboard, as the services have done, begs for
legislative and judicial intervention.?'4 More significantly, the
services would be wise to remember that the impetus for the
UCMJ was widespread dissatisfaction with the overall state of
rilitary justice. Similarly, widespread discontent with the
fraternization regulations may force the same type of result;
indeed, congressional intervention looms large on the horizon.
The Coast Guard regulation is the only one that not only re-
fleets its custom accurately,5 but also accomplishes the mini-
mal needs of the policy, and nothing more. As such, it provides
excellent guidance for a DOD standard.

C. Can the Services Justify Different Standards for
Fraternization?

Not surprisingly, the separate missions, custoras, and tradi-
tions of the services have resulted in significant differences
among them, Some are superficial, such as the acronyms they
use, their celebrations, and their “war stories.”” Others are
more visible, such as the wearing of different uniforms; differ-
ent grooming standards; and different height, weight, and

5 The courts unwittingly continue to validate the social basis for fraternization.
Judge Snyder, dissenting in United States v. Johanns, 17 M.J. 862 (A.F.CMR. 1983),
viewed a chain of command relationship as irrelevant because an officer's status and
authority transcend the boundaries of a unit. Judge Miller concurred in this same
dissent, stating that

It §s ludicrous to imply, as the majority did, that the officer corps can retain the

dignity and respect required to maintain unquestioning obedience and trust of

enlisted subordinates if officers are permitted to randomly compete with one-half
of their subordinate papulation for the privilege of engaglng that subordinate pop-
ulation’s other half in the intimacies of recreational fornication
Id. at 873. While the author does not believe that one-half of the Air Force enlisted
populacion is female, this argument assumes that enlisted women naturatiy will prefer
to date officers—an untrue assumption grounded solely in the anachronistic social-
class premise.

414 Courts currently will intervene, for example, when convening authorities abuse
their discretion. United States v. Brown, 6 M.J. 338 (CM.A. 1878)

41 Telephone interview with Captain Ronald S. Matthew, U.S, Coast Guard, Legal
Officer, 12th Coast Guard District, Seattle, Wash. (28 Jan. 1991), Captain Matthew
was one of the drafters of this regulation. He stated that & wide range of views were
considered in drafring the regulation. One senor officer suggested an approach similar
1o the Marine Corps'. Instead, the Coast Guard drafted a regulation reflecting actual,
current practice and recognizing the fact that these relationships will occur, The new
regulation has been successful. The drafters focused on the {mpact the relationship
could have on the unit, and not on the relationship itself by simply evaluating the
ranks of the parties,
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physical fitness standards. These differences purportedly are
based upon mission. The Marine Corps regulations are ac-
knowledged to be the strictest, yet few object because none of
these standards are enforced criminally.?® Additionally, these
requirements do not facially implicate a constitutional right
such as the right to freedom of association. Finally, the re-
quirements are generally known to people before they join the
service, Thus, no one has any problem with seeing a chubby
Marine discharged for failure to meet appearance or height
and weight standards while an airman of considerably greater
bulk continues to serve. The focus is on the relationship of the
standard to the mission of the service. Because the Marine
Corps trains all Marines as riflemen first, the disparate treat-
ment is justified. Yet it is an easy standard to justify, because
there is no corresponding burdenr on the individual—indeed,
one might argue that the individual actually receives a benefit
because of the greater pride he or she is able to take in his or
her service. Applying this same rationale to fraternization reg-
ulations does not work. The burdens on the individual range
from a significant reduction in freedom of association to poten-
tial imposition of criminal penalties. Moreover, it is doubtful
that many Marines take great pride in their service’s strict
fraternization policy.

D. Fraternization as an Emotional Issue

Fraternization stands tall among American military offenses
as having taken on a character of its own. Violations are
treated far more harshly than the conduct itself actually mer-
its.317 The vast majority of these cases are mutually consen-
sual, nondeviate, sexual relationships that occur in private.

3:5 There are circamstances in which continual to wear the uniform properly or to
perform a physical fitness test could be charged under the UCMJ. bu as a general
rule, these issues are handled adminstratively

@7 In United States v Lovejoy, 42 C.M.R 210, 213 (1970), Judge Darden, in his
concurring opinion, stated:

Today many enlisted members of the armed forces have educational qualifica-
tions, intellectual capacity, and social standards that surpass those of some of-
ficers. Nonetheless, frateraizanon may have a pernicious influence on military
discipline. Despite my awareness of this, 1 must record my conviction that undue
familiarity between an officer and a subordinate is susceptible of correction by
administrative action,

In this case a naval officer engaged in sodomy with a male subordinate, and the
fraternization charge merged into the sodomy specification. Regardless, it illustrates
the misgivings many people have Wwith punishing criminally consensual sexual/associa-
tional acts even within the chain of command
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For this otherwise lawful conduct, the careers of many fine
officers and noncommissioned officers are terminated.

For comparison, another hypothetical is helpful. Imagine a
commander of a unit who is a bigot. Assume the evidence to
this effect is overwhelming—he even admits to it. This com-
mander has several officers on his staff and he routinely
marks down the minority officers on their evaluations for no
articulable reason. He even relieved one without cause. This
conduct is unquestionably outrageous, prejudicial to good or-
der and discipline, and unbecoming an officer and a gentleman,
It is horrendous leadership and contrary to social policy. How-
ever, not only is this officer unlikely to be court-martialed '8
but also his actions generally are not considered criminal3!®
Most likely, he would be relieved of command. Yet his conduct
would have been far more pernicious and insidious than a
mere consensual sexual relationship, for there can be no ex-
cuse for discrimination. In the case of fraternization, at least
the underlying physical attraction provides a basic explanation
for the conduct, although admittedly not a justification. The
fraternization offense is strictly malum prohibitum, while dis-
crimination is malum in se. Clearly, there is no justification for
the disparity in disposition of such cases.

Another example involves sexual harassment. With its non-
consensual overtones, it seerms to be a greater offense than
fraternization, yet rarely are such cases prosecuted 2

E. The Need for Standardized Policy on Fraternization

The issue of the services going beyond the valid require-
ments and purposes of a policy to carry out their own respec-
tive agendas raises troubling questions and concerns. The
Marine Corps is particularly susceptible to this criticism, for
application of their ambiguous policy appears aggressively to
go beyond the terms of the regulation into areas not specifi-

%1% The author found no cases involving ion based on ractal
The only area in which this issue arises is the selection of members for courts-martial
See generally United States v. Hilow, 20 M.J, 641 (A.C.M.R. 1888} United States v.
Cooper, 28 M.J. 810 (A.C.M.R. 1880); United States v. Hodge, 26 M.J. 586 (AC.M.R.
1988); United States v. Moore, 26 M.J. 692 (A.C.M.R. 1688); United States v. Hemphill,
CM 524483 slip op. (A.C.M.R. Jan. 3, 1985).

18 Progecution probably would be svailable under UCMJ art. 133, but this conduct
undoubtedly has occurred and no cases yet exist on point.

920 Very few prosecutions based on sexual harassment exist, See United States v.
Savage, 30 M.J. 883 (NM.C.MR. 1990) United States v. Asfeld, 30 M.J. 917 (A.CMR
1990); United States v, Heffington, N R. 840196 slip op. (July 31, 1984); United
States v. Moorer, 15 M.J. 520 (A.C.M.R. 1953)
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cally contemplated by it—areas such as prohibiting a relation-
ship between a Marine officer and an Army enlisted person,32
who normally are not connected in any significant military
manner. The confusion created by different regulations justify
a standard policy promulgated through a DOD regulation.

VI. Attempts to Revise Fraternization Policy From World War
11 to the Present

A. The Doolittle Board®®*

After the conclusion of hostilities in World War II, Lieuten-
ant General James H. Doolittle was appointed to lead a six-man
commission to study the current state of relations between of-
ficers and enlisted men. This board constituted the most well
known and formalized attempt to revise fraternization pol-
icy.2%

1. Impetus and Scope,—Many returning World War II veter-
ans voiced complaints about ‘'lack of democracy,” instances of
incompetent leadership, and abuse of privileges®** The board
considered all these complaints, along with civilian viewpoints,
letters, articles, and even radio commentaries. The board con-
sidered whether enlisted men were treated differently than of-
ficers in three primary areas: (1) statute; (2) regulations; and
(8) custom and tradition.’?® These indignities were pervasive

32 The author is not aware of any proscastions | ror chis cype of fracernization, Nore-
theless, it is potentially onduct, ith Navy enlisted
personnel. Neicher of these are countenanced specificaly by the regulauon

322 The Doollttle Board 15 the name given to the Report of the Secretary of War's
bodrd on Officer-Enllsced Man Relationships; S. Doc. No. 196, 79th Cong.. 2d. Sess 1-21
(1946) [hereinafter referred to as the "Doolittle Board Report'']

% The Doolittle Board looked at 2 broad range of topics, but it is best known for its
suggestions to drastically revise relations between officers and enlisted men.

#4 These complaints are noted in the Doolittle Board Report, infra note 328

52¢ Much of the information considered in this article’s UCMJ discussion was consid-
ered by the Doolittle Board, The Board referenced George Washington's appraisal of
the “strained relations between officers and men'’ during the revolutionary war Jd. at
2. A similar reference was made to the Clvil War, swhen men in both Northern and
Southern ranks bitterly complained about “aristocratic™ officers who were more “in-
terested in rank and privilege” than in the welfare of their mer. /d. Quoting a report
10 the Secretary of War during World War I, these same issues were addressed, citing
the "bitterness engendered among the enlisted men by special privileges accorded the
officer personnel (privileges that have no military significance nor value) who are in
many instances mental and moral inferfors of half of their subordinates.” Jd.

The Board set the tone for thelr report initially noting that & “caste system” has no
business in an American Army which utilizes democratic principles for the selection of
1ts officers. The Board then suceinetly summed up its viewpoint as follows

By reason of their historical dislike of the military system. Americans have a

deep-seated feeling against and strongly resist any growth of an old-world type of
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and included signs posted prominently proclaiming, “off limits
to enlisted men.” Times have changed, indeed, and while of-
ficers’ clubs are generally still off limits to enlisted personnel,
the justification is more humane.

2. Conclusions.—The key conclusions—most relevant to the
issue of fraternization’?—were:

(1) That Americans look askance at any system that
grants "unearned privileges'" to a class, and find arbitrary
social distinctions between any two parts of the Army
“distasteful.”¥"

military caste bacause such would be out of keeping with our democratic govern-
ment. Therefore, as soon as soldiers returned to clvilian status, tmany became
articulate; some vociferous; and a few outright abusive. The peak of editorial
attack on the Army was reached in the Spring of 1948

Most of this writing is a discussion of the social distinction and resultant social privi-
leges created by the official breach, effected by tradition and custom of the service,
between enlisted and commissioned personnel. /d. at 3 (emphasis added).

World War I was an eye-opener for the Army, particularly in terms of lessons
learned from personnel procurement with the rapid mobilization of civilians and their
entrances into the Army, The previous gap between education and training of officer
and enlisted personnel not only was narrowed, but also bridged. Many enlisted person-
nel were "far superior by training, education, and work experience, to men in the
commissioned ranks." 7d. at 4. Thus, while a rational—albeit socially unacceptable—
basis nad once existed for this officer-enlisted distinctlon, it no lenger could be justi-
fled. What clearly compounded this problem, and forced the issue to the surface, was
that many of these admittedly inferior officers were quite abusive of the enlisted
personnel committed to thelr charge. Jd. at 9. It is most instructive to note that many
of the distinctions complained of by the enlisted personnel have since been abolished,
and seem demeaning and degrading by current standards. For example, post theaters
were segregated, with commissioned personnel receiving special seats, and enlisted
personmnel and families segregated from the officers. /d. at 8, At officers’ clubs, of-
ficers generally were waited on individually by enlisted personnel. /d. Enlisted person.
nel specifically were prohibited from agsociating with commissioned women personnel
and from entering or attending any officer club or party except as a servant, Jd.
Enlisted personnel performed "“menial tasks and subservient duties” and it was “'con-
sidered demeaning for commissioned to associate with enlisted personnel off duty or
off military reservations.” Id. These factors, coupled with abuse of rank and privilege
by incompetent officers, certainly show-—compared to today’s perspective—justifiable
grievances by enltsted men. There were other examples as well, such as officers using
Army vehicles for social purposes. More examples of distinctions that existed included
better and more abundant food, better recreation facilities “for officers only," liquor
available to officers buc not enlisted personnel, & distinetion in the uniform of officer
and enlisted personnel, enlisted personnel being required “to assist and be a part in
securing and providing many of the foregoing special privileges for commissioned per-
sonnel.” Id. at 11. Many of the complaints raised still exist today, yet most significant
ones have been abolished. The ones that were abolished were ones that rankied en-
listed personnel most—those involving social distinctions. Because these distinctions
Bpphed a!\d perslsted both on and off duty, they ''directed attention to the unneces-

red by soldi i ies which had no positive effect upon
d)sc)plme and mmmy efficiency." /d.
228 The term "fraternization™ does not appear in the Doolittle Board Report.
7 Doolittle Board Report, supre note 325, at 17
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(2) One of the main causes of poor relations between
commissioned and enlisted personnel was ‘‘a system that
permits and encourages a wide official and social gap be-
tween commissioned and enlisted personnel.’’328

(3) That the Army must develop and inculcate a “‘new
philosophy in the military order' that would permit “full
recognition of the dignities of man, "2

3. Recommendations.—In light of the above findings, the
board made the following recommendations:®%?

(1) That all military personnel be allowed, when off
duty, to pursue normal social patterns comparable to our
democratic way of life.

(2) That the use of discriminatory references, such as
“‘officers and their ladies; enlisted men and their wives,”
be eliminated from directives and publications issued in
military establishments.

(3) That the hand salute be abandoned off Army instal-
lations and off duty.?3!

(4) The abolition of all regulations, statutes, customs,
and traditions that discourage or forbid social associations

128 1

2 0. a 18,

39 Only the recommendations relevant to the issue of fraternization will be dis-
cussed. It is extremely (mportant to note, however, that these recommendations—
some of which seem to fly in the face of traditional military wisdom and experience—
were made by a blue ribbon panel of seasoned military men, including & Medal of
Honor winner, To provide a proper perspective on the recommendations, prior to "low-
ering the boom,” the Board made its first three eminently practical recommendations
to show that the mission of the military is the highest priority, and that they had not
forgotten this

(1) There must be assurance that we, as a nation, have & modern, economical,

effictent, and effective military establishments which can, if needed, win battles

and a war.

(2) Malntenance of control and discipline, which are essential to the success of any

military operation.

(3) Malntenance of morale which must be of the highest order and under continual

serutiny.

Id. The recommendations which appear in the text do not correspond to cheir actual
numbers In the Board report. The three in this footnote were the first three in the
repott.

1 Exeeptions to this rule would occur in occupled territories and under conditions
in which salutlng might be appropriate to convey respect to local populations. The
salute would remaln in use on base and at cersmonial events.
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of soldiers of similar likes and tastes, because of military
rank,

4. Impact of the Recommendations.—While many of the
board's recommendations were adopted, those dealing with the
issue of fraternization were largely ignored.

5. Analysis of the Recommendations.—The board's recom-
mendations retain their urgency and meaning today. The rec-
ommendations draw a sharp distinction between on and off
duty statuses, and clearly endorse a liberal fraternization pol-
icy when off duty and off base. The recommendations echo the
policies of foreign military services discussed earlier, and im-
ply that no loss of discipline or control would result from
adopting the board’s recommendations,

B. Congressi ! Rumbli on Frater

The earliest detected concerns from Congress on the differ-
ent fraternization policies of the services, coupled with an ob-
lique hint at a standard policy, occurred in the Hearings on
Women in the Military 22 During these hearings, the following
discussion occurred:

(Congressman] WHITE, 1 really think the DOD ought to
present to Congress some kind of [specific and uniform
fraternization policy]. Every day—not every day, fre-
quently—I have some member contact me because some-
one is wrestling with two officers or officer and enlisted
man problems as to fraternization. There are as many re-
sults or policies as there are incidents. I feel this is very
destructive to morale. You are losing good officers and
ren and enlisted women and women officers, I am sure, as
a result of not having a clear position.

When I say you, I am talking about the Department of
Defense.

MR. CLARK [Army spokesman]. I am not aware, frankly,
that we have any degree of dissatisfaction about that pol-
icy. I am fully aware of the one incident, of course. We
simply should not judge a policy by one incident.

352 9t Cong.. 1st Sess, 118 (1879).
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[Congressman] WHITE. I suggest a lot of people are
winging at the problem right now, not addressing it, hop-
ing it might go away, but it is not going to.%3?

Congressman White’s words were quite prophetic for the
problem has intensified. His suggestion was not taken seri-
ously by the Army, nor was it picked up by anyone else. Thus,
a decade passed before this idea was raised again.

C. Congressional Resolution on Fraternization

In 1988, Representative Byron introduced specific legislation
calling for a DOD fraternization policy.®* The thrust of the
legislation was that the current regulations are out of step
with "a modern and sexually integrated military.” Specifically
noted, although without reference to the UCMJ, was that a
uniform policy is lacking, and the very reason that one is re-
quired is to enforce good order, discipline, and high morale.
The key point of the proposal was that the current regulations
are unrealistic, because “‘an outright prohibition on fraterniza-
tion between members of the armed forces is not feasible in a
sexually integrated military.” The proposed bill directs the
Secretary of Defense to conduct a comprehensive review of
fraternization policies in the military services 335

D. Subsequent Department of Defense Action

Wasting little time on congressional interest in fraterniza-
tion, the office of the Assistant Secretary of Defense for Force
Management and Personnel noted that, “without a standard
DOD definition, regulation, and specific policy guidance, confu-
sion and disagreement will continue to exist as to what consti-
tutes fraternization—and when a relationship is inappropri-

3 Women in the Military Hearings, 96th Cong., st Sess. 145 {1979)
54 100th Cong., 2d Sess. 879 (1988)
53¢ Representatlve Byron's blll did not pass. A working group was formed as a result
of it, and renewed DOD interest in the subject clearly can be attributed to it. The time
line of significant dates is as follows:
20 Sep, B8: Representative Byron submics concurrent resolution on fraterniza-
tion.
23 Feb. 89: Office of the Secretary of Defense {0SD) Working Group on fraterni-
2ation formed.
3 Mer. 89: OSD Working Group recommendations forwarded
Fraternization, OAS (FM&P} Working Group Report, undated. It is interesting to
note that the working group's mandate, was to develop a DOD policy. Somehow,
that was translated irto deciding *‘whether" DOD should do so
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ate."® The goal was to ‘‘develop a policy and directive on
fraternization which will include a standard definition and ex-
amples of acceptable and unacceptable relationships.’ 37

A working group was appointed to work towards this goal,
with representation from the offices of the Assistant Secretary
of Defense, DOD General Counsel, and individual services. The
working group met to provide recommendations on whether
DOD should promulgate a policy on fraternization. In a rather
perfunctory report, the group rehashed the article 134 lan-
guage on fraternization. The members noted that missions, cus-
toms, and traditions differ among the services, and therefore
different fraternization regulations have resulted, each tai-
lored to the mission of each service, One example given was
that of different dress standards that exist between services.
The group was unanimous in its agreement that the services
could educate their members better on fraternization and the
applicable policy. They also agreed, however, that a DOD pol-
icy was unnecessary and potentially counterproductive. The
group’s reasoning in arriving at this conclusion revealed the
members’ predispositions to nix a DOD standard. In spite of
the working group’s claims that a DOD standard would have to
be vague,® DOD could establish any policy the group deemed
appropriate, and the policy could have been as specific as de-
sired.

E. Service Opposition to a DOD Policy

Service representatives to the working group communicated
their services' fervent desire to meintain the status quo, and
vigorously resisted imposition of a DOD policy. Because this
issue is still open, obtaining access to materials was extremely
difficult. The fact that all services oppose a DOD policy is
clear.®® Only the Marine Corps and Army positions on this is-
sue®® were obtainable,

4% Memorandum, Otfice of the Assistant Secretary of Defense, Force Management
and Personnel, 23 Jan, 1989, subject: Fraternization.

)

598 The report states: “1f the Department did establish & palicy it would have to be so
vague and general that it would serve no useful purpose and in fact would confuse an
already complex issue.” Memorandum for the Assistant Secretary of Defense (Force
Management and Personnel), undated, subject: Recommendation Against DOD-Wide
Policy on Fraternization.

35 The services have closed ranks against a DOD policy. This would not surprise
Justice Douglas who stated, dissenting in Parker v. Levy, 417 U.S, 733, 770 (1974),
“The military, of course, tends to produce homogenized individuzls who think—as
well as march—in unison." This article should, at least, provide evidence to the con-
trary of that assertion,

89 Marine Corps Memorandum, undated, subject: Recommendation Against DOD-
Wide Poliey on Fraternization.
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1. United States Marine Corps Position.—The Marine Corps
supported the existing approach of individual service regula-
tions,®! using the customs of each service as the appropriate
standard.?*? The Marine Corps admitted to complaints caused
by its regulation's lack of ‘‘definitive” guidance and ‘‘broad
mandate.” Also included was a tangential reference to past at-
tempts to formalize the policy with specific *do's and don'ts™
that were “unsuccessful,” although the reader is not told why,
or what the prohibitions were. Ultimately, bureaucratic stead-
fastness and turf protection stand out as the primary reason
for the Marines' argument against a DOD standard.®® Once
again, the word “infinite" is used in an attempt falsely to illus-
trate the supposed futility of drafting a mere '‘rigid” set of
rules. This underscores the unspoken fear of the Marine Corps
that any new standard would be more “flexible.” Thus, official
Marine Corps pronouncements continue to indicate a profound
satisfaction with the status quo.*

Finally, the Corps defended its regulation as viable based on
its ability to survive judicial scrutiny.3*5 Given that the courts

35 1d. (citing 10 U.S.C. 88 933-834 (1688))

“Establishing a unified approach would defeat the central purpose of service-
specifie guidance and result in the fuv:he- clouding of service Initiatives aimed at
enforeing adherence to setvice custom,

349 The Marine Corps defends its position as follows

Our inability in this regard (to formalize the policy with specifics) does not :ndi-

cate any shortcoming in our policy, however, nor do we imply any In the policles

0f the other services. Instead. it is an acknowledgement that fraternization in-
solves complex interpersonal relationships, cast in settings which are infinitely
varied. A rigid set of rules in this area could not hope to replace the flexible
standard imposed by effective leadership and the exercise of good judgment under
the customs of the individual services. (parenthetical clarification and emphasis
added)

Id.

44 Sge supra note 225. Most interesting in that paragraph s its consistent presenta-
tion of conclusions without justification. For example, it does not state who has cor-
cluded that the current standard is successful. Nor does it address why the Marine
Corps' standard would not wock for other services, if it has served the Marine Carps
so well. Certainly, many carcers have been ruined by {nnscuous contacts, which al-
though not “innocent” had no potential for any adverse impact on good order, disci-
pline, and morale. Regardless of whether officers actually disciplined for violation of
the policy were aware of the polley is not the issue. The first issue is why officers
consistently and continually would violate any policy; the second issue is whether the
policy Is prohibiting associations that could have no concervable harm to the Corps,
larime Corps Memorandum, supra note 345, cites United States v. Moultak, 21
M.J. 822 (N.MCMR 1985), which states that Marine Corps and Navy officers are an
notice that fraternizing with enlisted personnel o terms of military equatiy violates
UCMJ arts. 133 and 134, Additonally iy 3
785 (N.M.C.M.R. 1885), holding that officers of the naval service—thar is, Lhe Marire
Corps and Navy—are on notice shat officer-enlisted relationships must be consistent
with good order and discipline and must not give the appearance of fam:liarity or
undue informality. This guidance is insubstentiai ard ambiguous.
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uphold virtually all military restrictions,# this is no great
achievement, and it does not mean that the regulation is fair,
necessary, or the best way to accomplish the actual purpose it
was intended to serve.

2. United States Army Position.— The Army was also quite
satisfied with its policy on fraternization, and did not favor a
DOD policy. Army judge advocates had staff cognizance of this
issue and opposed any changes in policy.3¢” A draft memoran-
dum for the Deputy Assistant Secretary of Defense also op-
posed a DOD policy. 3 While maintaining its opposition to a
DOD policy on fraternization, the Army presented its own ver-
sion of a DOD policy, which was very similar to their own.

8. Secretary of Defense Reaction.—While the services had
hoped that united opposition to a DOD policy would obviate
the need for one, the Secretary of Defense did not concur.?4®
Instead, the issue actually is very much alive.?s® A draft regu-
lation has been prepared, but it is woefully inadequate. Specif-
ically, it fails to address relationships between personnel of
different services, chain of command issues, trainer-trainee is-
sues, and a host of other critical matters. The term fraterniza-
tion is neither defined nor used. Inappropriate relationships
are defined more broadly than intended.®®! Clearly, DOD has a
long way to go on this issue, but it almost certainly will be
addressed in the 102d Congress.®?2 Currently, DOD hoped to
publish its guidance on fraternization in September 1991258

348 Sge supra note 177,

" Army Memorandum for Record, DAJA-CL/5163, subject: DOD Fraternization and
Improper Relationship Policy, 17 Apr. 1989. Interestingly, this working group had a
chaplain involved as a key player, lending 2 philosophical bent to the ssue.

34 Army Memorandum DAP-MPH.L (600-20R), subject: Department of Defense Pol-
iy on Fraternization, undated.

% The author could not obtain any documents that indicate this. It definitely re-
mains a topic of debate. Had the Secretary of Defense (SecDef) agreed with the ser-
vices' advice, the possibility of a DOD regulation would be  dead issue

32 Telephone interview with Major Steve Maurmann, U.S. Alr Force, Deputy Direc-
tor Personnel Utllization, Office of the Assistant Secretary of Defense (OASD) (5 Feb.
1981). He advised that at the last Defense Equal Opportunity Council meeting on 18
Dec. 1990, this issue was addressed. The Assistant Secretary of Defense for Force
Management and Personnel drafted a memorandum advising his subordinate assistant
service secretaries thar a consensus had been reached that a DOD poliey on fraterniza-
tion would be appropriate,

351 The regulation frowns on relationships that give the “appearance of partiality.”
which could be any relationship with a significant rank disparity.

32 Decision Options Memorandum on Fraternization, Office of the Ass't Sec’y of De-
fense, undated.

39 The memorandum indicates decislons by the Secretary of Defense to increase
training, education, enforcement, and tracking of fraternization offenses by individusl
service. Also, the service inspectors general may be required to include fraternization
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However, DOD appears caught between the congressional pres-
sure to regulate fraternization—or to deregulate it because the
resolution implies liberalizing the rules—and the service oppo-
sition to DOD intervention. The politically acceptable result
may be a bland regulation that changes nothing. The current
proposal reflects this theory. The current focus of DOD's in-
quiries illustrates that its desire is more to maintain the status
quo than to craft a meritorious policy. For example, one policy
issue under consideration is whether it is “‘possible to convince
Congress that differences in fraternization policy and enforce-
ment among the Services are appropriate?”3¢ This question es-
sentially assumes the inappropriate nature of the current sys-
tem, yet by answering the question DOD seeks to justify that
system.

The DOD working group has noted some consistencies in the
policies,3%® but they are insignificant. Nevertheless, events con-
tinue to conspire to mandate a DOD policy. A recent Washing-
ton Post article detailed significant problems with fraterniza-
tion at the Naval Training Center in Orlando, Florida.?s® Recent
news accounts indicated that fraternization was alive and well
in Saudi Arabia.?®” This issue will not disappear. It is easy to
anticipate that the chorus of voices calling for DOD regulation
of this issue will only grow louder. Still, this is no assurance of
an adequate policy being promulgated. Although some alterna-

as part of a unit climate assessment review The memorandum of decision’s options
indicate that DOD may begin some tracking of its own, to include cases involving
general and flag officers, and field grade officers in command billers. Also under ad-
visement are a DOD survey to gauge fraternization policy effectiveness, and a survey
10 track all court-martial cases. /d.

1, a3
s The working group noted all policies of the services are gender-neutral in applica-
tion, address relationships beyond officer-enlisted fraternization, and encourage pro-
fessional relations between personnel. /d. at 3. Of course, these similarltles are at an
extremely basic level. The report contlnues to note that the Marine Corps has the
strictest application detived from its policy, which Is the most general. The report also
noted, correctly, that fraternization is not a problem confined to the military,

3¢ Wasi, Post, Oct. 22, 1980, at AL. This report of a Navy Inspector General study
resulted in Navy representatives and Mr. Jehn, Assistant Secretary of Defense, Force
Management and Personnel, being called to Capitol HIIl to discuss these issues with
Senators Glenn and MeCain, and Congresswoman Byron on 25 Oct. 1990. This article
also details problems with rape and sexual harassment

33" Big test. With 40,000 women stationed in the gulf, there have apparently been

quite a few battlefield romances. Medics in Saudi Arabla report that a rush of

urine samples submitted for pregnancy testing has kept several units working full

time. A positive test was the ticket home for at least one saldier. Troops tuned to

Army radio last month heard the dise jockey refoice that she was pregnant and

would be headed stateside Perhaps the gruncs didn't share her joy. A request that

the listeners call in with rames for the baby drew few responses.

U8, Ngws & WorLD Rep. Feb. 1§, 1991, at 14,




1992] FRATERNIZATION 117

tives may be considered acceptable,3®® the DOD study of the
issue undoubtedly will provide the impetus for significant, if
gradual, change. Perhaps the greatest accomplishment has
been the compilation of additional statistics from the services
on cases of fraternization and comparison of service policies.?5®

VIIL. The Need For a DOD Standard
A. The Failure of Custom-Based Fraternization Regulati

Because of its constantly fluctuating definition, custom pro-
vides a shaky footing for criminal regulations and is the root
cause of pervasive vagueness.3®® Unfortunately, only the most

5% A handwritten note on the Working group's report to the Secretary of Defense
dated 23 Feb. 1989 indicates that he will not accept the status quo, but may be willing
1o accept individual service regulations so long as they are consistent. Given the ser.
vices” current outlook on this issue, that is extremely unlikely.

59 The Department of Defense has not considered the Coast Guards policy,

5 Vagueness is the most frequent basis for attack on fraternization regulations.
simply because the courts have not declared the current regulations unconstitutionally
vague does not mean they provide adequate guidance. See Amsterdam, The Void for
Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 87 (1960) Amsterdam
proposes an excellent standard for vagueness: constdering the nature of the Govern-
ment incerests, the feasibility of more precision, and whether the uncertainty affects
the fact or merely the grade of criminality. Because the fact of criminality is at lssue
with most current fraternization cases, vagueness is always an issue, See also, Nich-
ols, The Devil’s Articls, 22 Miv, L Rev. 111 (1963); Cutts, Article 134 Vague or Vatid,
15 AF. JAG L. Rev. 129 (1974); Cohen, The Discredit Clause of the UCMJ: An Un-
restricied Anachronism, 18 UCLA L. REv. 821 (1971); Note, The First Amendment
Overbreadth Doctrine, 83 Harv. L. Rav. 844 (1970), Gaynor, Prejudivial and Discred-
itable Military Conduct: A Critical Appraisal of the General Article, 22 HASTINGS L.J.
259 (1071).

Even if the current regulations meet minimal due process standards, fairness dic-
tates a higher standard. The typical void-for-vagueness analysls Is lnstructive. It is
well established that “[clriminal statutes must have an ascertainable standard of guilt

adequate to inform persons accused of violations thereof of the nature and cause
of the accusation against them.” United States v. Cohen Grocery Co., 256 US, 81, 89
(1621}, accord Lanzetta v. New Jersey, 306 U.S. 451, 458 (1939) ("No one may be
required at peril of life, liberty or property to speculate as fo the meaning of penal
statutes, All are entitled to be Informed as to what the State commands or forbids™)
The void-for-vagueness doctrine has two purposes—providing notice to those subject
to the law, and establishing clear guidelines for those with responsibility for its en-
forcement, Big Mama Rag, Irc. v. Unlred Stetes, 631 F.2d 1080, 1035 (D.C. Cir. 1980);
see Kolender v. Lawson, 461 U.S. 332, 358 (1983) (guidelines to enforcement); Winters
v. New York, 333 U.S. 307, 524 (1948) (Frankfurter, J., dissenting) (fair warning);
Screws v. United States, 325 U.S. 91, 151.52, 154 (1945) (Roberts, J., dissenting}
(guidelines and notice).

Under the notlce stcand of the doctrine, @ “law must therefore be struck down if
men of common intelligence must necessarily guess at lts meaning." Big Mama Rag,
681 F.2d a1 1035 (quoting Hynes v. Mayor of Oradell, 425 US. 610, 620 (1878) (quot.
ing Connally v. General Constr. Co., 266 U.5. 285, 391 (1926)): see Winters, 333 US. at
524 ("so empty of meaning that no one desirous of obeying the law could fairly be
aware™). Similarly, under the enforcement prong of the vagueness analysis, “laws are
invalidated if they are "wholly lacking in “terms susceptible of objective measure-
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egregious cases of fraternization have been reviewed 3!
Weaker cases with weaker facts ultimately will focus more at-
tention on the regulations.®2 Sooner or later, an officer will
not accept the destruction of his or her career for a mere indis-
cretion and the case will result in a trial rather than a bad
fitness report or nonjudicial punishment.

When criminal standards are allowed to rest on the quick-
sand of custom, the way people have acted in the past sets the
standard for conduct. Far preferable would be a normative
standard, independent of custom. "Bright-line” standards in
the area of fraternization zealously have been avoided, leaving
the current amalgam of regulations. The failure to enunciate
bright-line rules adequately has led to regulations that are per-
haps the most widely disregarded in the military.?63 A regula-
tion that is so blatantly ignored or broken does more to dimin-
ish good order and discipline than it does to further it. The

ment." ** Big Mama Rag. 631 F.2d a1 1035 (quoting Keyishmn v, Board of Regents, 385
US. 589, 604 (1967) {quating Cramp v. Board of 368 LS. 278, 286
(1961))). It 15 clear that the current fraternization regulanen pro\ ides minimal—albeit
constitutionally sufficient—notice to those subject to it. Even if the regulation sur-
vives constitutional scrutiny, this hardly means that its enforcement engenders re-
spect. Likewise, there is clearly some measure of inequity in allowing individual com-
manders virtually unfettered discrenion to enforce regulations.

3: United States v. Fox, 31 M.J. 739 (A F.CM.R. 1890) (Air Force captain had sex
with two enlisted subordinates in his unit); United States v. Marks, CM 27946
(A.C.MR, 1989) (female Air Force second lieutenant section commander had sex with
enlisted subordinate and posed for nude photos for him; photos were subsequently
shown to enlisted mer in the unit); United States v. Haye. 20 M.J. 213 (C.M.A. 1988}
(married female second lieutenant who was deputy crew commander at missile silo
had sex with married techrical sergeant subordinate; issue concerned her confesslon
beaten out of her by her technical sergeant husband); United States v. Gray, 28 M.J
858 (A.C.M.R. 1989 (staff sergeant had sex with trainee in his unit and told her not fo.
talk about ¢ or they would both get in trouble}; United States v, Hodge, 28 M.J. 883
(AF.CMR. 1989} (second lieutenant had sex with female airman who worked directly
for hum); United States v. Caldwell, 23 M.J. 748 (A.F.C.M.R. 1987) (Air Foree captain
fraternized with staff sergeant in his section by engaging in sex with her and then
showing her preferential treatment): United States v. Mayfield, 21 M.J. 418 {CM.A.
1986) (second lieutenant had sex with trainee under his charge when prohibited by
local regulacion: United States v. Smitk, 18 MJ 786 (NMCMR. 1984) (married
Marine captain publicly courted enlisted subordinate on-base, 1 uniform, in presence
of ather Marines, and continued courtship in spite of her protestations)

52 At least one local regulation has been held void for being vague at the trial level
See CMO No. 4, 1st BCT Bde, Ft Jackson, § C. (14 Mar. 1978) (United States v. Dexter)
digested in 21 ATLA L. REp. 216, 1 ATLA Criv. R, 28 (June 1878). See generaily,
Nelson, Conduct Expected of an Officer and a Gentleman: Ambiguity, 12 AF. JAG L
REv. 124 (1970 (Major Nelson pointed out that if UCMJ art. 133 is ever declared
unconstitutionally vague. it will be a result of pushing a weak case to trial. noting that
“bad facts make bad law," noting tkat this probably will not occur so long as restraint
is exercised in its use}

352 Cansidering the large numbers of and unreported fr lon, it s
likely that officers violate the fraternization regulations more than any other regula-
tion, Whether this is factualiy true cannot be documented
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military requires a standard that is clear, cognizable, ethical,
fair, and which above all can be explained as having a rational
basis. The current rationale for fraternization regulations is
the need to maintain good order and discipline. This rationale
need not change, even with a significant relaxation of current
policy. New policy must recognize that fraternization outside
the chain of command is neither prejudicial to good order and
discipline nor service discrediting. When the government is se-
rious about regulating conduct, “‘bright-line” rules are usually
available, in contrast to the paucity of useful guidance regard-
ing fraternization. One might speculate that this contrast is a
symptom of the military’s difficulty in promulgating specific
regulations dealing with intimate matters such as sex, kissing,
and dating. Unfortunately, general prohibitions regarding
these matters lead commanders to apply their own standards
ad hoc with radically different results for identical conduct,
which is antithetical to good order and discipline. Specifically,
ad hoc enforcement raises the same issues of partiality and
favoritism that the fraternization policies are designed to pre-
vent.

Custom is no longer a valid standard for regulating this con-
duct. Development of a DOD mission-related standarg is far
more appropriate. Currently, the Army and Marine Corps, who
share similar missions in that both are primarily ground com-
bat forces, should have similar regulations. Likewise, the Coast
Guard and the Navy would be good candidates for similar reg-
ulations. But this is not the case. Instead, the services actually
have radically different regulations without rational bases.
Custems inevitably change,6¢ but when change attributed to
custom appears as a radical metamorphosis, cne must wonder
when it becomes either a different custom or a different con-
cept. The notion of feudal inferiority supposedly has been sup-
planted with the bifurcated idea of social parity and prejudice
to good order and discipline. ‘'Customary” fraternization has
evolved into a regulatory phase. The services cannot remain
true to original notions of custom while steering the present
course,

554 Like life itself, the customs which man observes are subject to a constant but
slow process of change.” THz OFFICER'S GUIDE 206 (28th ed. 1962).

3% Winthrop defined military custom as a service-wide practice that must have pre-
vailed without variation over a lengthy time perlod. The custom must also be clearly
defined., uniform in application ang equitable. J, WINTHzOP, Supra note 20, st 42-43
The current disparate policies are in direct contravention to the purpose of the
UCMJ—uniformity; see also Cohen, The Discredit Clause of the UCMJ An Un-
restricted Anachronism, 18 UCLA L. Rev. 821 (1971),
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The issue has many philosophical aspects. Those who sub-
scribe to the maxim that military personne! are on duty
twenty-four hours every day believe that a coramand may in-
terfere in all aspects of a soldier’s life. Fraternization is a clas-
sic issue of striking a balance across the fulerum between com-
mand authority and individual liberty. The broader issue in a
societal context concerns the conflict between America’s demo-
cratic ideals and the professional military tradition, whose
hallmark is domination of the individual, tempered by a pater-
nalistic concern for his or her welfare®% Yet, as significant
changes occur in the larger society's social, legal, and moral
norms, this frequently—and properly—results in changes re-
flected in the treatment of military personnel 7

B. Mission as a Substitute for Custom

A DOD standard should be based on mission—not custom.
The mission should not be viewed in the narrow context of a
single service, but as the mission of the military—that is, the
mission of the Department of Defense. This acknowledges that
each service has such a diversity of missions that there is con-
siderable overlap. From a DOD perspective, all services share
the same mission: to win wars and defend the nation.

Two factors argue for a complete restructuring of the way
the problem of fraternization has been addressed. First, the
services task organize and fight predominately as unified
forces. Unified forces require common standards applicable to
all members. Because morale is a Key ingredient of good order
and discipline, it deserves significant consideration. Nothing
can impact more deleteriously on morale than different treat-
ment for similar offenses. If an Army officer dates an Air
Force enlisted woman and is not punished for it, while simulta-
neously a Navy officer receives nonjudicial punishment for
dating an Air Force woman, an adverse impact on raorale is
bound to occur—particularly when those two officers work to-
gether on a joint staff. When other violations of the UCMJ are
handled consistently, inconsistent handling of fraternization is
accentuated and legal authority for differences®8 does not nec-
essarily equate to good policy.

3% Murphy, The Soldier's Right to a Private Life, 24 MiL. L. REY. 97 (1964).

7 F, JaxowiTz, THE PROFESSIONAZ SOLDIER 38-46 (1960}

42 “Consistently” is not intended to mean “identically.” The courts have acknowl-
edged that service secretarles can make regulations for their services even if not uni-
Sorm with the other services. See United States v. Hoesing, 5 M.J. 355 (C.M.A. 1073)
This decision was based upon the impossibility of secretarial unanimity, and acknowl-
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Secondly, military society, like civilian society, evolves and
changes. Fraternization has undergone radical changes—both
conceptually and legally. Criminal prosecution of “‘pure” frat-
ernization outside the chain of command is inconsistent with
this evolution. The fraternization policy's entire purpose was
changed from maintaining social class distinctions to maintain-
ing good order and discipline. Fraternization’s viability is once
again at issue. Many fear that a change in the regulations will
cause 2 host of new problems. While this fear might be well
grounded were fraternization restrictions simply abandoned,
that is not the thrust of this article, Rather, a “purple” stan-
dard, applicable to all services, providing both clear guidelines
and reasonable restrictions, is precisely what is required to
restore fairness and reascn to this area so fraught with emo-
tion 368

C. Structuring the DOD Regulation

In determining a standard applicable to all services, minimal
credence need be given to current regulations, for the goal is
not compromise, but fairness, Also, a standard that allows dat-
ing, but prohibits sexual intercourse,?? authorizes the conduct
that naturally leads to the prohibited act and is therefore un-
tenable. The standard must be narrowly drawn in regard to its
criminal applicability. For example, only chain of command,
superior-subordinate relationships, or cases in which influence
is feasible or attempted should be dealt with criminally. It
should also provide specific guldance and “bright-line” rules
for commanders and their subordinates to apply. The DOD reg-
ulation must address relationships involving a significant rank
disparity, yet it must do so unobtrusively and without impos-
ing social distinctions, It must prevent amorous relationships
immediately upon the termination of superior-subordinate

edges that reasonable differences will occur. A similar circumstance exists in the ap-
plication of the Federal Assimilative Crimes Act, 18 U8.C. § 13 (1988),
%% The Department of Defense alsc should heed Colonel Flatten's warning to the Air
Force:
If we continue to drift we will find that some cause celebre will arise between a
firm commander and a determined officer, The decision will then be made for us
by someone who has no experience in or regard for the institutional values and
character of the Air Force, Through ignorance or malice, such & decision maker
could do serious injury,
Flatten, supra note 169, at 116.
70 This idea was suggested by Major Carter in his thesis. See Carter, supra note 15
at 133,
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working relationships so that superiors do not begin courting
subordinates just prior to their detachment from the unit.

Another issue that must be addressed in a DOD regulation is
to what extent the services may police, through administrative
means, fraternization violations not specifically countenanced
in the regulation.3”! Fundamental fairness dictates that admin-
istrative sanctions not be used to circumvent the very purpose
of the DOD regulation.?”? Thus, when no eriminal action would
be appropriate, no administrative action would be permitted,
either. This would provide a means for redress to personnel
given unsatisfactory marks on an evaluation due solely to al-
leged fraternization. If the conduct is prohibited, a commander
still has the entire spectrum of sanctions available,

If examined from the perspective of two service members—a
male and a female—who are outside each other's chain of com-
mand and Keep their mutually consensual, nondeviate sexual
relationship completely private, the military has absolutely no
business regulating their conduct. Neither of these service
members’ respective commanders honestly could state that
such a relationship has a direct, tangible, and adverse impact
upon good order and discipline in their units. Thus, the rela-
tionship should not be regulated because their conduct is not
ethically, morally, or legally wrong.

Additionally, in structuring a DOD regulation, it is impossi-
ble to state the size of the unit to which such a regulation
would pertain.®® A unit could be a company, which can have

571 Before addressing administrative concerns, it must be understood that & DOD
standard, even if implemented, does not prevent the services from prosecuting frater-
nization violations outside tre chain of command under UCMJ art, 134 in accordance
With their customs, Two major roadblocks would militate against this action by the
services. First, military organizations usually do not contravene higher headquarters
Second. because a DOD standard arguably would change the custom for all services,
conviction for “pure” fraternization cases would require prosecutors to clear a very
high hurdle,

572 Current Marine Corps policy wauld seer. to encourage this very practice:

In the meantime, many questions have arisen as to the means for deaimg With
these marriages. From a stirictly legal standpoint. such a marriage does not pre-
clude punitive action bemng taken for the prenuptial fraternization which most
likely occurred. However, evidentiary problems as well as the public relations
aspects of prosecuting such cases may make this course impracticable. The use of
fttness reports by reporting sentors however should not be overlooked

Memorandum for Staff Judge Advocates, Law Center Directors, Senior Military
Judges, from Director. Judge Advocate Division, JAR. 8 Sept. 1082, subject: Officer-
Enlisted Marriages.

973 See McDevitt, Wrongful Fraternization, 33 Ciiv, 8T L, Rev. 547, 576 (1984-85)
McDevitc drafted a suggested fraterrization regulation prohibiting retationships when
personnel are in the same chain of command. have a supervisory relationship, or are
assigned to a battalion or smaller sized unit
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one hundred or 1000, a ship with fifty or 5000, or a hospital
with one hundred or 1000, Units are too diverse to provide
numerical precision through their labels alone. Furthermore,
while small, discrete groups may be so defined, once a unit
expands to regimental size and beyond, it is unworkable con-
ceptually. Thus, the key is to focus on the relationship and its
potential impact on the unit.

D. Criticisms of a DOD Regulation

Because the proposed DOD standard allows mixed-gender re-
lationships even in cases of significantly disparate rank so long
as they are kept off-base and out of sight, a complaint might
arise that this memorializes hypocrisy. This complaint, how-
ever, assumes that these relationships are undesirable. If hy-
pocrisy were to be a criticism, it would be far more valid now
because fraternization is rampant; but when it remains dis-
creet, it is largely tolerated. Also, condoning officer-enlisted
marriages appears to be far more hypocritical than liberalizing
the policy. Another criticism expresses concern about hun-
dreds of officer-enlisted marriages—a problem experienced by
the Air Force with its liberal fraternization policy prior to
1990.37¢ Another worry concerns those who are in unrelated
units who, while dating today, could be tomorrow's superior
and subordinate. This has not been an unmanageable concern
in the past, nor will it be in the future. In dating relationships,
the senior member simply would disclose the relationship if
assignment to the same unit was imminent.

Some say that if this policy were liberalized, so too should
the policy on business dealings and other policies regulating
conduct between service members. That argument fails to rec-
ognize that the impetuses behind the change in fraternization
policy are modern social forces, large numbers of woraen in the
service, and biological attraction. 3™ Members of the opposite
sexes are, have always been, and always will be attracted to
each other. The proposed regulation acknowledges that fact
and deals with it realistically.

574 Officer-enlisted marriages were so frequent that they required specific guidance
1n the Air Force family housing regulations. Under the provisions of Air Force Reg, 00-
1, Family Housing. table 6-4, rule 1E (9 Mar. 1971), "'mixed” marriage couples could
choase officer or enlisted housing.

73 There are also statutory prohibitions on conduet involving business dealings with
enlisted personnel.
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One of the most cogent and compelling criticisms of allowing
officer-enlisted fraternization is the specter of overall declin-
ing respect for officers and officer status. While this concern is
frequently espoused, the precise manifestations of this peril
are never articulated. To assume that a single enlisted person's
relationship with a single officer will cause that enlisted sol-
dier to view all other officers in a similar fashion ignores sev-
eral realities that demonstrate the fallacy of this position. For
example, the enlisted member was a citizen of a democracy
before enlisting and surely knows that the type of people who
become officers are no different than those who become en-
listed soldiers. It is only by virtue of the officers’ role in the
military that they assume authority over enlisted personnel.
Of course, to suggest that officers are inherently superior in
some way would constitute a reversion to the fully discredited
class-based distinctions of yesteryear; yet, the regulations that
prohibit this relationship tacitly revive this very concept.
Surely an enlisted person involved in such a relationship is
capable of discerning that the lack of formality and military
respect is appropriate only for the relationship with the officer
concerned.

Another issue regarding a relaxation of fraternization regu-
lations is that it could pave the way to liberalizing the military
policy on homosexuality?® because of its similar associational
aspects. This is simply not the case, however. The courts have
employed a completely different rationale and justification to
uphold the discharge of homosexuals.®™ Homosexuality actu-
ally can be prosecuted under article 125 as consensual sodomy.

One thing is certain—the military is an extremely conserva-
tive and bureaucratic institution. Change occurs at an ex-
tremely slow pace. During the debates that raged prior to the
creation of the first UCMJ, one might have thought that the

¥ See, ¢.g., SECNAVINST 1900.84;
nel Separations, chap. 16 (15 Dec. 198
77 Homosexuality, as contrasted with fraterrization, is  status, not a course of
conduct. In Dronenberger v. Zech, 741 F.2d 1388 (D.C. Cir. 1984), the court upheld the
discharge of a pet:y officer who engaged in repeated homosexual acts with a seaman
The court noted the certainty of prejudice to morale and discipline when the senior-
relazionship is “sexually " and because so many military per-
sonnel find homosexuality “moraliy offensive Given the nature of the rank struc-
ture, the possibility of “homosexual seduction™ also would arise Id. at 1398; see aiso,
Beller v. Middendorf, 632 F.2d 788 (8th Cir 1980); Martinez v. Brown, 449 F. Supp
207 (N.D. Ca 1978); Champagne and Stout v. Schlesinger, 508 F.2d 979 (7th Cir
1674). Regrettably. however, at least one recent case implies thar homosexuality soon
may be forced upon the military. See Watkins v. United States Army, No. 85-4006 (8th
Cir. 1988}

rmy Reg. 635-200. Enlisted Personnel: Person-
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entire military would have collapsed " Similar criticism and
fear pervades any discussion of a DOD standard on fraterniza-
tion. The most frequent comments echo the UCMI debates,
claiming that liberalizing fraternization regulations would
“civilianize”" the military.3”® These fears are unfounded. A few
cases have provided excellent arguments for maintaining strict
regulation of fraternization.’®® Even though the courts will
likely continue to validate whatever the military does, in-
cluding according less weight to First Amendment rights,?! the
freedoms of privacy and association should not be abridged
unnecessarily.?

E. Unique Twists in Fraternization Case Law Illustrate
Further Confusion

1. Expansion of Fraternization’s Applicability? —In regula-
tions of such amorphous nature, it is a predictable consequence
that the meaning of fraternization will continue to be applied
liberally when convenient for the court and the accused. This
highlights further dangers with current regulations and adds
force to the argument for a DOD standard.

In United States v. Cannon,®8 the accused was a married Air
Force captain. He engaged in an on-base adulterous affair with

8 Here is an example typical of this debate:

Now, unless that system remains, we will have no discipline in the Army. You may

talk all you please about leadership; there can be no discipline unless there is also

the power of military punishment. Discipline will disappear as soon as we lose our
system of courts-martial
Report of Judge Advocate's Conference, 15-17 Mar, 1844, Office of the Judge Advo-
cate General, Army Service Forces, at 36. (Comments by Colonel Morissecte.)

9% The Military Justice Act of 1883, Advisory Commission Report 156 (1984} (mi-
nority report

%2 In United States v, Van Steenwyk, 21 M.J. 785, 808, n10 (N.M.C.M.R, 1985),
Judge Mitchell noted that relationships are complex regardless of who is involved; but
when an officer is involved, the normal problems of jealousy, envy, and perceptions of
favoritism and advantage are magnified, In United States v. Lowery, 21 998
(A.C.MR. 1886), the court advanced compelling reasoning to prohibit a married officer
from fraternizing. Yet these, like so many other effective arguments, address only
chain of command fraternization,

1 Parker v. Levy, 417 U.S. 733, 769 (1874).

382 Courts are not likely to grant relief on the basis of freedom of association because
that right protects political rather than social assoclations. NAACP v, Alabama ex. rel.
Patterson. 357 U8, 448, 460-81 (1958); see aiso, Staton v. Froehike, 390 F. Supp. 303
(1975) (fraternization conviction of Army chief warrant officer for drinking alcohol,
undressing, and bathing with enlisted woman not infringement of right to associate),
Claims invoking the right to privacy also have failed. United States v. McFarlin, 19
M.J. 790 (A.CMR. 1985) (right to privacy not absolute); see also, Middendorf v.
Henry, 425 U 8. 25 (1876); Roe v. Wade, 410 U.S. 118 (1073},

39530 M.J. 888 (A.F.C.M.R. 1880).

o
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an enlisted maintenance crew chief's dependent wife. The
court equated this to fraternization 4 At his court-martial, the
accused was prosecuted for conduct unbecoming an officer and
a gentleman under UCMJ article 133 and for violating his com-
manding officer’'s order to stay away from the dependent wife
under UCMJ article 90. The court made the following illumi-
nating remarks:

Although RL [the dependent wife] was a willing partici-
pant, the airman [her husband] was clearly victimized by
this crime. The impact upon the airman—his marriage, his
job, and his perception of Air Force officers, was signifi-
cant and foreseeable. Furthermore, while RL's nonmilitary
status precludes a technical charge of fraternization, her
status as the dependent wife of an airman gives this of-
fense many of the attributes of fraternization in terms of
its impact upon the military community and upon the per-
ceived integrity of the officer corps.?%

In Unger v. Ziemniak, a female Navy lieutenant®’ refused
to provide a urine sample in accordance with applicable Naval
regulations.®® Her objection pertained to the female enlisted
subordinate who was required to observe her performing this
delicate procedure from eighteen inches away. The accused
then refused a direct verbal order from her superior to com-
ply.5%8 She refused again, based on her assertion that her con-
stitutional right to privacy was abridged, and her opinion that
direct observation by an enlisted person constituted fraterni-
zation and demeaned her status as an officer.

This case illustrates a novel view of ‘‘coercive fraterniza-
tion.” The court did not acknowledge her argument of the in-
herent impropriety and paradoxical nature of the episode in

3¢ Some authority exists for viewing chis type of conduct as fraternization. A simi-
Jar circumstance arose in Unired Stares v. Nelson, 22 M.J 550 (A.CMR. 1988), in
which the accused pleaded guilty to two specifications of fraternization. One specifica-
tion was for canduct unbecoming an officer by engaging in sexual intercourse with the
wife of a subordinace. The other specification was for conduct unbecoming an officer
by soliclting & male soldier of his command to arrange social engagements with an
enlisted female soldier under his command in violation of UCMJ arts. 134 and 133

74, at 881 (parenthetical clarifications added)
27 M.J 348 (C M.A. 1988}

37 This officer had eight years of service, was a Naval Academy graduate, and had a
superb record

85 By regulation, she was required to “'disrobe from the waist down, sit on a toilet,
and urinate into a collection bottle " OPNAVINST 5360.44

2% The lieutenans did provide a sample, but without direct observation The sample
tested negative
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question. There is no doubt that fifty years ago, this procedure
never would have been allowed. A logical conclusion is that
officers have suffered a considerable erosion of the prestige
they once enjoyed, and are now on an equal footing with en-
listed personnel such that enlisted personnel can now super-
vise officers in certain circumstances. One must candidly won-
der whether this is the same court that consistently upholds
the validity of most fraternization regulations. The court’s rea-
soning, in denying the validity of her argument, was as fol-
lows:

Although her pleadings are phrased in terms of fraterniza-
tion, her real complaint is that, in the hierarchical mili-
tary society, it is demeaning and degrading for an officer
to be observed by an enlisted person while she performs
an activity that typically is performed in private.%

Unfortunately, both parties have missed the real issue. Frat-
ernization was not applicable in Unger because it involved a
coerced event, orchestrated by the command, and did not in-
volve a consensual relationship. The court, on the other hand,
totally missed the mark. The accused’s real complaint was not
one of privacy,® but of konor. Actually there is something
inherently and tangibly wrong with having a subordinate
watch over a superior, to ensure compliance with a regulation,
if there is a factual distinction between officers and enlisted
personnel. If there is not—as this case suggests—then there is
no purpose in prohibiting officer-enlisted fraternization. The
court went on to make a statement that becomes almost incred-
ible if one bears the same court’s fraternization holdings in
mind: “The armed services are sufficiently egalitarian that ev-
ery person in the armed services may be required to provide a
urine specimen under direct observation.’?2 The word “‘egali-
tarian” is never found in the court’s rationale upholding frat-
ernization convictions. The court's flexible, ad hoc standard of
appropriate officer-enlisted relations is most discomfiting.

XIX. Conclusion

This article has analyzed the many ambiguities in the differ-
ent services' fraternization regulations to show not only that

330 Unger, 27 M.J. at 358 (emphasis added).

321 We must assume that she did not raise these issues when she had to share locker
and shower facilities with enlisted personnel.

562 Iinger, 27 M.J. at 358 (emphasis added).
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commanders and soldiers have nebulous standards to follow,
but also that the current regulatory scheme offends the pur-
pose of the UCMJ. Although regulation of fraternization is
clearly a legitimate military governmental interest, and the
current regulations reasonably relate to a legitimate end—that
is, maintaining good order and discipline—the more penetrat-
ing question is whether the regulations achieve their purposes
at too great a cost by exceeding legitimate objectives and by
allowing disparate treatment for similar conduct. A proper bal-
ance must be struck between First Amendment rights and dis-
ciplinary needs, without naive appeals to maintaining the his-
torical status quo of unduly restrictive regulations.

The practice in the civilian world and the policies of other
military forces demonstrate that the only legitimate justifica-
tion for regulating fraternization is a concern for maintaining
the integrity and authority of the chain of command. Civilian
practices also suggest that an overly broad military fraterniza-
tion regulation breeds contempt among civilians for military
Jjustice—especially by permitting the personal predilection of
commanders to dictate standards of enforcement, which vary
wildly.

The current custom-based fraternization article contains the
seeds of its own destruction, Custom is difficult to discern, and
subject to varying interpretations and definitions depending on
whose conduct creates the custom. Class-based fraternization
was founded on artificial and antiquated social distinctions re-
jected by Americans since the Revolution, but masquerading in
different guises throughout our military's history. Indeed,
maintaining the viability of fraternization regulations has be-
come an end in itself.

In terms of the role of law, a custom-based regulation allows
those whose conduct is being regulated to change the custom,
albeit over time. In other words, the followers conceivably
could be directing the leaders—a perversion of authority that
is a direct threat to any military organization. By allowing past
custom to dictate current rules, the military guarantees its
domination by outmoded standards. In times of rapid social
change, this is a dangerous way to proceed. Even less accept-
able, however, is to set a standard that is not in consonance
with reality, and to label it as a custom. The need for a precise
DOD standard is obvious. Rather than having a reactive regu-
lation, the military needs a normative fraternization policy
that imposes clear and reasonable standards of conduct from
above, thus earning the respect and compliance of those below.
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My father told me never to give an order unless I was

certain it would be carried out. I wouldn't issue a no-frat-
ernization order for all the tea in China.?®

- General Douglas MacArthur

553 . MANCHESTER, AMERICAN CAESAR 548 (1985) (in reference to American service-
men having relationships with German and Jepanese women), This would appeer to
apply with equal force to fraternization outside the chain of command today
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APPENDIX
Proposed Department of Defense Standard on
Fraternization

1. Background

The Department of Defense (DOD) recognizes diversity
among the military services based on historical differences in
mission, history, custom, and tradition. While diversity is a
source of pride, esprit de corps, and is desirable in many areas,
it should not lead to inconsistent policies, especially when vio-
lation of such policies is subject to criminal sanction. The ap-
plication of different service fraternization policies has led to
anomalous results. Without a uniform standard to guide the
services, application of service customs have led to signifi-
cantly dissimilar treatment for identical conduct. The inconsis-
tency, inequity, and perception of unfairness this has created
is not conducive to good order and discipline. In light of the
trend towards joint operations, and in recognition of a greater
number of wornen on active duty in the services, this Depart-
ment deems necessary the promulgation of a single standard
for fraternization.

2. Purpose

a. This policy sets the standard and provides guidance to be
used throughout DOD. While this regulation will be considered
definitive, individual services are free to promulgate their own
regulations in this area, consistent with this policy.

b, This policy is intended to promote uniformity in the crimi-
nal and administrative processing of fraternization cases. This
regulation applies to all DOD organizations and uniformed per-
sonnel, active and reserve. This policy is punitive in nature,
and violation of its provisions may subject DOD personnel to
action under the UCMJ or other adverse administrative action.

3. DOD Policy on Relationships and Fraternization Between
Service Members

a. Fraternization. Fraternization denotes unlawful relation-
ships subject to criminal prosecution under Articles 92, 133
and 134 of the UCMJ. If administrative action is deemed ap-
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propriate, it will be accomplished in accordance with applica-
ble service regulations. In the context of this regulation, frater-
nization refers primarily to mixed-gender relationships,
although same gender relationships may also result in fraterni-
zation. Fraternization is any close, personal, non-professional,
social relationship between two military uniformed members
of DOD, or between a uniformed member and a civilian subor-
dinate, regardless of rank, gender, or service, where the two
individuals are in the same chain of command or sphere of
influence, and relate to each other on terms of military equal-
ity, disregarding normal considerations of military etiquette,
or where the relationship involves or is justifiably perceived to
involve partiality, preferential treatment, or abuse of rank or
position, and impacts adversely upon good order and disci-
pline.

b. Prohibited Relationships. The following relationships are
prohibited and are considered fraternization per se upon proof
of the status of each member:

. drill instructor-recruit
. trainer-trainee

. faculty-student

. instructor-student

. recruiter-poolee

. married-single
married-married
attorney-client
doctor-patient

10. chaplain-penitent

W0 NS G Co o

The above prohibitions assume a chain of command relation-
ship for numbers 1, 2, 3, 4, and 5. Numbers 6 and 7 pertain to
adultery between servicemembers.

¢. Additional clarifying definitions:

1. Relationship—Any association or acquaintance,
including marriage, regardless of duty status, geographical
location, attire, time, or public or private locale. Relationships
imply mutually voluntary conduct.

2. Chain of command—Chain of command refers
specifically to supervisory duties over a subordinate such as a
commander to anyone in his command, or an OIC/NCOIC to
anyone in his section. This contemplates either direct authority
exercised over a subordinate through command, rank, billet,
reporting authority (fitness reports, evaluations, proficiency/
conduct mark input, ete.), or indirect authority exercised over
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an individual in a closely related unit, or the succession of
supervisors, superior or subordinate, through which command
is exercised. This determination is always made from the
perspective of the senior member of the relationship. No actual
difference in rank is required, however, if one is senior to the
other in billet, or duty assignment. This prohibition applies
when the junior is in the same chain of command and for one
year thereafter.

3. Sphere of influence—Any instance where the senior
meraber of a relationship actually influences, attempts to
influence, or is in a position to influence the assignments,
performance appraisals, promotions, duties, benefits, burdens,
or privileges of the junior member of the relationship.

4. Military equality—Conduct between members in a
relationship implying familiarity or undue informality not
normally appropriate to the professional relationship of two
military personnel of the same ranks in the same circumstance.
Thus, dating, cohabitation, vacationing, gambling, and any
intimate personal or physical contact is unauthorized betweern
members in the same chain of command.

8. Justifiable perception—To allege the perception of
fraternization, articulable, specific factors giving rise to the
perception must be stated short of proof of actual
fraternization, Factors to be considered in assessing allegations
of such perceptions include the size of the unit, and whether
good order, discipline, or morale has been compromised in any
direct, tangible, and cognizable fashion. Actual instances of
partiality, preferential treatment, or abuse of rank or position
assume proof of such conduct. Perceptions are a different
matter. Technically, anyone may claim to perceive something
amiss in a relationship regardless of the factual basis for such
an assertion. The perception alone of these factors is as
difficult to prohibit as it is to define.

4. Avoiding the Appearance of Impropriety

a. An important goal of this regulation is to maintain and
enhance good order and discipline in the Armed Forces. To
that end, utmost professionalism is expected of all personnel at
all times. Certain outward manifestations of personal relation-
ships between military personnel are prohibited while on duty
or in uniform. These prohibitions include but are not limited to
the following: kissing, touching, hand-holding, hugging, and
other actions which typify romance or publicly display affec-
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tion. This does not prohibit appropriate conduct of this type at
occasions of welcome aboard or farewells, where such conduct
might be appropriate.

b. Certain customs of the services impact on relationships
between couples of significantly disparate rank. To avoid the
appearance of impropriety, the following guidance applies
where participants in any personal relationship are separated
by three or more pay grades or by officer-enlisted status:

1. Personnel engaged in such a relationship must exercise
discretion in the conduct of their affairs. No public displays of
affection are authorized on base regardless of duty status or
attire—off base displays of affection are limited to areas of
privacy where not likely to be seen or heard by other military
personnel or civilians, and are strictly prohibited when in
uniform.

2. Assignment policy. Military personnel involved in a
relationship not prohibited by this regulation or who are
married will not be assigned to the same unit, where they
would be in the same chain of command. In dating
relationships or engagements, however, it is the duty of the
senior member of a relationship to disclose the relationship
where it appears imminent that they will be assigned to the
same unit. Service detailers and commanders will ensure that
personnel involved in such relationships are not placed in the
same chain of command.

5. Authorized relationships,

a. Social and/or sexual relationships to include dating and
marriage between military personnel are authorized where not
specifically prohibited by this regulation.

b. No punitive or adverse judicial, nonjudicial, or administra-
tive action may be taken against personnel involved in rela-
tionships not prohibited by this regulation.

6. Guidelines for Imposition of Adverse or Punitive Sanctions
on Personnel Involved in Prohibited Relationships

a. The senior member of a prohibited relationship bears the
primary responsibility for the relationship. While both mem-
bers may be subject to adverse action, the senior member
should be held to a higher standard.
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b. Commanders will make every reasonable effort to identify
and terminate prohibited relationships at an early stage. Reso-
lution of all fraternization cases should occur at the lowest
level appropriate to the infraction and consistent with the
need to maintain good order and discipline. Commanders are
free to choose from the entire spectrum of administrative and
Jjudicial sanctions.

7. Continuing Education

Commanders at all levels will ensure continuous education
on fraternization and are expected to lead by example. Each
service shall ensure that this policy is disseminated and fully
understood by all personnel. Programs to ensure continued ex-
planation of the policy will be established.






FREEDOM OF NAVIGATION AND THE
BLACK SEA BUMPING INCIDENT
HOW “INNOCENT” MUST INNOCENT
PASSAGE BE?

LIEUTENANT COMMANDER JOHN W. RoLpH*®

1. Introduction

A corumon theme in discussions concerning freedom of navi-
gation is the inevitable conflict generated by competing inter-
ests of coastal states and the international community regard-
ing use of the world’s oceans—in particular, territorial waters.
Balancing the sensitive considerations of continually ex-
panding coastal state sovereignty claims with the international
community's global navigation needs has been a central focus
of almost all Law of the Sea negotiations. At the heart of this
conflict is the struggle that major naval powers—including the
United States—are experiencing in keeping the oceans open so
that they may pursue their various strategic and diplomatic
interests.! Much of the discontent is caused by the increasing
“territorialization” of previously unrestricted waters by
coastal nations concerned with protecting state security, envi-
ronmental, and economic interests.2 This may be the proguct of
some states' tendencies to view their particular interests as
somehow separate and distinct from those of other nations?

*Judge Advocate General's Corps, United States Navy. Presently assigned as In-
structor, International Law Division, The Judge Advocate General's School, U.S. Army.
B.8, 10878, University of Texas-El Paso; J.D, 1981, Baylor University Law School;
LLM., 1991, The Judge Advocate General's School, Previously assigned as Staff Judge
Advocate, U.8.8, Independence (CV-62), San Diego, Cal. (1988-1990); Staff Judge Ad-
vocate, COMNAVAIRPAC, Naval Air Station North Island, Cal. (1987-1888); Staff
Judge Advocate, Naval Amphibious Base, Coronado, Cal. (1986-1887); Senior Trial
Counsel, Yokosuka, Japan (1883-1885); and Trial/Defense Counsel, Subic Bay, Repub-
e of the Philippines, (1982-1883). Member of the Texas State Bar

! Negroponte, Who Will Protect Freedom of the Seas?, DEr'T 8T, BriL, Oct. 1886, at
41

# . NaaNTCHA, THE RIGHT OF INNOCENT PASSAGE AND THE EVOLUTION OF THE INTERNATIONAL
LAW OF THE S24 1 (1980).
* See Negroponte, supra note 1, at 42,
The danger 15 that there is & tendency for each state to see the waters and
circumstances off its coast s in some way unique, In rhis way the coastal state
Justifies assertions of new or broader forms of jurisdiction to satisfy its coastal
appetite. This tendency, which has been dubbed “creeping uniqueness,” is the
latest threat to the freedom of the seas.
Id.

137
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Whatever the impetus, as littoral states have enlarged their
territorial sea jurisdictions and other Law of the Sea claims,
maritime powers have witnessed a continuing erosion of, and
challenge to, the freedom of navigation.* This is especially true
in relation to warships.

The regime of innocent passage, as it exists in customary
international law, and as negotiated and codified in the 1982
United Nations Convention on the Law of the Sea (UNCLOS
III),5 represents an attempt by the powers involved to compro-
mise upon, and harmonize, these competing interests. ‘'Simply
stated, [the] regime is designed to provide a framework for
achieving accommodarions of the coastal State's exclusive in-
terests and the [international] community's inclusive interests
in the territorial sea.”® Innocent passage allows coastal states
to pursue their various policies of national sovereignty, while
at the same time maintaining global freedom of navigation by
which other nations may pursue their economic and political
objectives.” In practice, however, innocent passage—as both
an academic and applied concept~~has many interpreters, not
all of whom agree on exactly how “innocent’ the passage must
actually be under this regime. The importance of specifically
defining the concept was never illustrated more graphically
than it was during the Black Sea bumping incident of 1988.
World superpowers stood head to head in opposition and con-
frontation over whether innocent passage is an absolute right
in international law, or simply a privilege afforded on coastal
states’ terms. The incident unequivocally demonstrated the
need to clarify the regime further, and to identify who decides
when passage is innocent or noninnocent.

4 Coll, International Law and U.S. Foreign Policy: Present Challenges and Opportu-
nities, 11 Wasn, U. LQ. No. 4, at 104 (1988}

*United Nations Convention on the Law of the Sea, U.N. Doc. A/CONF.62/122
(1882). opened for signature Dec, 10, 1982, reprinted in 21 1.L.M. 1261 (1982) [herein-
after UNCLOS IT1),

* 8mith, funocent Passage as a Rule of Decision: Navigation v. Environmental Pro-
tection, 21 CoLvy, J. TRANSNAT™ L, 48, 49 (1982): see aiso de Vrles Reilingh, Warships
In Tervitorial Waters, Their Right of Innocent Passage, Vol. 2, in NETHERLANDS YEAR-
BOOK 0 INTZRNATIONAL LAW, 20, 30 (1571

T @. Sy17, RESTRICTING THZ CONCEPT OF FREE 8248 MODERY MaRITE AW RE-EVALUATED
37.38 (1980). The author argues that the term “innocent passage” itself implies that a
test of “reasonableness” will be applied when adjudging state standards regarded as
excessive impingemencs or the freedom of navigation. "When conflict arises over the
validity of state standards, an attempt is made to strike a balance between promoting
international needs for unrestricted and unburdened navigation and protecung the
sovereign integrity of coastal states " /d.
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II. The Black Sea Bumping Incident

On February 12, 1988, warships of the United States and the
Soviet Union '‘shadow boxed"” over the issue of innocent pas-
sage in the Black Sea. The United States, in a direct and open
challenge to Soviet legislation that severely curtailed the right
of innocent passage in Soviet territorial waters, commissioned
a “Freedom of Navigation" exercise in the Black Sea to chal-
lenge those restrictions.® Specifically, the 1982 Law of the
Union of Soviet Socialist Republics on the State Frontier of the
U.S.8.R.,? and subsequent implementing regulations, purported
to limit innocent passage in Soviet territorial waters to the fol-
lowing predesignated “routes ordinarily used for international
navigation™

In the Baltic Sea, according to the traffic separation sys-
tems in the area of the Kypu Peninsula (Hilumaa Island)
and in the area of the Porkkala Lighthouse;

In the Sea of Okhotsk, according to the traffic separation
schermes in the areas of Cape Aniva (Sakhalin Island) and
the Fourth Kurile strait (Paramushir and Makanrushi is-
lands); and

In the Sea of Japan, according to the traffic separation
system in the region around Cape Kril'on (Sakhalin Is-
land).!0

Ostensibly, these five traffic separation schemes were the only
areas in which the Soviets would allow passage of foreign war-
ships and still consider the passage to be “innocent.’’!! Ex-
cluded from the legislation was any provision allowing for in-

S The “Freedom of Navigation” program identifies various maritime claims that are
inconsistent Wwith international law &nd which threaten freedom of navigation. There-
after, action and activity are used to chal-
lenge the illegal assertion openly and peacefully. The tenets of the program are out-
lined in U.S. Dep't of State, Bureau of Pub. Aff., 1S, Freedom of Navigation Program,
GIST 2 (Dec. 1988) [hereinafter GIST 2].

8 Law of the Unfon of Soviet Soctalist Republics on the State Frontler of the USSR 24
Nov. 1082, entered into force 1 Mar. 1983, reprinted in 24 LL.M. 1716 (1085) [herein-
after che 1982 Law on the State Border]. Pursuant to this law, the Sovier Union
promulgated The Rules for Navigation and Sojourn of Foreign Warships in the Territo-
rlal Warers (Territorial Sea) and Internal Waters and Ports of the U.8.S.R. (1688 So-
wiet Navigation Rules), which were implemented by decree of the U.S.8.R. Council of
Mlnisters on 28 April 1088. Zd.

121983 Soviet Navigation Rules, supra note 9, art, 12,

I: As one Soviet commentator noted, "In short, one may enter [via one of the five
separation schemes] ‘without knocking' there. In any other place, as not only good
manners but also international norms suggest, one should knock first.” Gorokhov,
What Business Do They Have Off Our Coast?, PravDa, Feb. 14, 1988, at 4, reprinted in
40 CUARENT DIGEST OF THE SOVIET PRESS, Mar. 16, 1088, no. 7, at 19
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nocent passage through any of the Scviet Union's territorial
waters in the Black Sea. The United States found this legisla-
tion unacceptable under international law and mounted an in-
dependent challenge via the Freedom of Navigation program.!?

On the morning of February 12, 1988, two United States
Navy warships, conducting routine operations in international
waters in the Black Sea, altered their courses in a manner that
would guide them directly into Soviet territorial waters.’® The
U.8.8. Caron and the U.8.8. Yorktown were tasked by Pentagon
officials to enter Soviet waters off the southwestern tip of the
Crimean peninsula and traverse eastward, parallel to the Cri-
mean coastline, until they reentered international waters a few
hours later.!* The goal of the passages—which were to be con-
tinuous, expeditious and nonprejudicial to Soviet territorial
sovereignty—was to manifest a nonprovocative exercise of the
right of innocent passage.}?

The U.8.S. Caron is a heavily armed Spruance class de-
stroyer, with a 7800-ton displacement, configured for sophisti-
cated intelligence gathering. A “modern-day Pueblo’ as one au-
thor called it,'® the Caron’s missions routinely have involved
freedom of navigation exercises, as well as intelligence related
activities,'” The U.8.S, Yorktown, an Aegis-class guided missile
cruiser, with a 9600 ton displacement, is also heavily armed,

* See infra notes 43-77, and accompanying text
18 Wilson, Soviets Bump U.S. Ships in Black Sea, Wast. PosT, Feb 13, 1988, at A28,
col. 1.
4 Carroll, Black Day on the Black Sea, 18 Arvs CoxTRoL ToDay 14, at 16 (May 1988).
UNCLOS 111, supra note 3, art. 17: *sjubject to this Convention, ships of all states,
whether coastal or land-locked, enjoy the right of innocent passage through the terri-
torial sea.”
15 Arkin, Spying in the Black Sea, BULL. OF THE AToMIC SCIENTISTS, May 1, 1088, at 5
TId, Arkin's article painstakingly traces the Caron’s missions between 1080 and
1988, including 24 intelligence collection missions In the Atlantic Fleet, 16 separace
intelligence missions oft the coast of Central America, and three previous surveillance
operations in the Black Sea. The following chronology, "compiled by the author from
U5, Navy sources.” 's included In Arkir’s article:
1980
March 20: Adm. Thomas Hayward, Chief of Naval Operations, visits the USS
CAROXN (DD-970) at Norfolk, Virginia. 1o attend a briefing on the upcoming *'Ag-
gressive Knight” surveillance of the Soviet Kiev aircraft cartier battle group ln
waters above the Arctic Clrele
Aprll 18-28: " Aggressive Knight” operattons. Seprember 30 - October 8. CARO\
conducts surveillance operations in the Baltic Sea, including port visits to
holm and Helsink:
1981
May 31 June 8: CARON and the frigate USS MILLER (FF-1091) conduct Baltic
Sea surveillance operations
June 2-7: CARON and MILLER visit the port of Constarta, Romania
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having the primary mission of serving as a defensive escort for
other ships. In tandem, these two very capable American war-
ships entered the twelve nautical mile territorial sea claimed

July 17: CARON conduets “'Operation Eagle Eye," surveillance of the Soviet
alreraft carrier KIEV in the western Mediterranean.
August 18-19: CARON conducts surveillance operations in the Gulf of Sidra,
including the first tracking of Libyan Fitter fighters,
August 27- September 3: CARON participates in exercise “Magic Sword" in the
Norwegian Sea. part of "Ocean Venture '81," and conducts over-the-horizon sur-
veillance and targeting.
1982:

February 16-27, March 2-7, March 20- April 1: CARON conducts Central American
intelligence collection operations.
1883:

April 15-22: CARON conducts southern Caribbean special operations and intelli-
gence collection.

October 21: CARON is detached from the USS INDEPENDENCE (CV-62) bat-
tlegroup while transiting to the Mediterranean ard is directed to Grenada. CARON
is ordered to proceed at 'max speed” to take up station as soon as passible

October 23: CARON is the first United States Navy ship to arrive on station for
"'Operation Urgent Fury,” the invasion of Grenada.

October 23 - Navember 2: CARON participates in the Grenada invasion, in-
cluding artillery fire support, surveillance, and search and rescue operations. The
ship spends most of its time 1-2 miles off the coast of Grenada.

November 15 - December 12: CARON conducts surveillance operations in the
eastern Mediterranean off the coast of Lebanon,

1984

January 3: CARON takes up position for 62 days of intelligence collection and
artillery fire support off of Beirut, Much of the time, the destroyer is anchored
only 1000 yards from the Lebanese coast.

March 80 - April 18: CARON conduets surveillance operations in the eastern
Mediterranean.

Noveber & - December 18: CARON conducts Central American special opera-
tions, including transit of the Panama Canal and intelligence collection in the east-
ern Pacific.

1085

November 20 - Decerber 8: CARON conducts surVEllance operations in the east-
ern Mediterranean, including a port visit to Haifa, Isra

December 9-13 the US8 YORKTOWN (CG-48) and th! CARON enter the Black
Sea for the second United States Navy “Black Ses Ops" of the year. This is the
first Aegis/Ourboard team ever to go into the Black Sea,

1986:

Jenuary 1: CARON begins four months of duty in various “'Operations in the
vicinity of Libya,” including Gulf of Sidra operations January 7 - February 1 and
February 7-17

March 10-17: CARON takes time out of Libya surveillance to conduct Black Sea
operations with the USS YORKTOWN (CG-48), entering on March 10. On March 16
the ships come within six miles of the Crimean peninsula near Sevastopol. There
are three Black Sea deployments in 1986.

March 18: The Soviet Union delivers a note to the American embassy in Moscow
Dprotesting the incursion of two United States Navy vessels into Soviet territorial
waters. A White House spokesman says the vessels were testing the "right of
innocent passage,” and insists it was not meant to be [a) “provocative or deflant”
deployment.
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by the Soviet Union'® and sailed eastward along the Crimean
peninsula, coming within seven to ten miles of the Soviet coast-
line.!® The Caron entered Soviet territorial waters first, fol-
lowed closely thereafter by the Yorktown. Within fifteen min-
utes after their entry, the Caron and the Yorktown found
themselves being “‘shadowed” by two Soviet naval vessels: the
Bezzavetny, a Krivak I-class frigate with a 3900-ton displace-
ment, and the SKR-6, a Mirka Il-class light frigate with a 1100-
ton displacement.?’ Both Soviet vessels had been dispatched
from Sevastopol, homeport for the Russian navy's southern

fleet, with directions to “intercept” the Caron and the York-

March 22-29: CARON serves as flag ship for Destroyer Squadron 20 which leads
a three-ship surface-action group to be the first vessel to cross the “line-of-death”
in the Gult of Sidra
April 16: CARON ends its operations in the vicinity of Libya.
1987
April 13 - May 20: CARON conducts surveillance of Central America, including
operations in the Caribbean and the eastern Pacific
October 13-16: CARON conducts operations in the Gulf of Sidra
Decermber 1-6 CARON conducts surveillance operations in the eastern Mediter-
ranean and finishes wich late December port calls to Alexandria, Egypt, and Haifa
Israel
1938
Februry 12: CARON and USS YORKTOWY are bumped by two Sovier Navy
frigates nine miles from the Crimean coast in the Black Sea.
. etd
13 The breadth of the Soviet territorial sea was not at issue. Cf. UNCLOS III, supra
note 5, art. 3 ([elvery state has the right to establish the breadth of 1ts territorlal sea
up to & limit not exceeding 12 nautical miles, measured from baselines determined in
accordance with this Convention”}. Although the United States is not & signatory to
the UNCLOS III as a result of its controversial deep seabed mining provisions, it spe-
cifically has stated that it recognizes the nonseabed provisions of the Convention as an
accurate reflection of customary international law that it s prepared to recognize and
uphold, including rhose provisions relating to the creation of a 12 nautical mile territo-
rial sea. See Statement on United States Ocean Policy, 19 Weekly Comp. of Pres, Doc
383-85 (Mar. 14, 1983), reprinted in 22 LLM. 464 (1983); reprinted in US. Navy
Dep't, Naval Warfare Publication 8, Rev. A (NWP-§), Tiz CoMMANDER'S HANDSODK ON
THE Law OF Naval OPERATIONS annex ASL-3 (1988) [hereinafter NWP-8). For & thorough
discussion concerning United States policy on the UNCLOS [lI—particularly regarding
the deep seabed mining provisions and freedom of navigation—see 136 Cong Rec
$3547-6550 (Apr. 18, 1990) (statement of James L. Malone)
2 Cushman, 2 Soviet Warships Reportedly Nudge U.S. Navy Vessels, N.Y. T:ues, Feb
12,1988, at Al col 1
* Tisdall, Senate Probes Bluck Sea Collision, MaNCHESTER GUaRDIAN WEEKLY, Mar, 13,
1988, at 8; see SOVIET Navy VESSELS Bunp U.S WARSKIPs ¥ BLack Sta: Bots Sipes Pra-
TEST, FACTS ON FiLe WORLD NEws DiozsT (Int') Aff's Sec.), Feb, 19, 1988, at 99, col. F3;
Levin, Soviet Protest to USA Over Naval Vessel's Collision tn. Black Sea, British Broad-
casting Corporation radio broadeast (Feb. 13, 1988) (transerlpt available in BBC Sty
MsRY OF WORLD BROADCASTS, pt. 1, A(L), at 73},




1992] FREEDOM OF NAVIGATION 143

town for their violations of the 1982 Law on the State Bound-
ary and the 1983 Soviet Navigation Rules.?!

Approximately eight miles off the southern tip of Crimea,
between Sevastopol and Yalta, the Soviet vessels assumed a
position between the American ships and the Crimean coast-
line. They then began to parallel the movement of the Caron
and the Yorktown.?* Apparently acting upon direct orders from
Moscow,2® the Commander of the Soviet Mirka-II class light
frigate, the SKR-6, maneuvered to within fifty meters of the
Caron. At the same time, the Krivak-class frigate, the Bez-
zavetny, positioned herself similarly in relation to the York-
town.2! Upon reaching her position opposite the Yorktown, the
Bezzavetny's commander radioed the American guided missile
cruiser and advised her that she had entered Soviet territorial
waters.?s The Yorktown acknowledged the communication, but
continued forward on a steady course and speed.?® The Caron
did likewise. One more radio warning from the Soviets fol-
lowed, but it went unacknowledged by the American war-

# See supra notes, 9, 10; Lodge, Soviet Union Says Ships Incident Undermines Rela-
tions With U.S,, THE REUTER LiBRadY REP, A M. cycle, Feb. 13, 1988,

22 Soviet Ships Tried to Oust Americans, PRAVDA Says, THE RECTER LisRsry REP.,
AM. cycle, Feb. 14, 1988.

2 Sale, Analysts Believe Soviet Ramming Orders Came From Moscow, UNITED PRess
IST'L, P.M. cycle, Feb. 28, 1688

% See Soviet Navy Vessels Bump U.S. Warships in Biack Sea; Both Sides Protest,
supra note 20,

% Commander Vladimir Bogdashin of the Bezzaverny was quoted by Pravda s fol-
lows regarding his communications with the Yorktown:

1 went on the 16th radio channel, the international one, and warned them. They

answered that they understood. They did riot change their course and speed. We

took a position between the ships and the coast and tried to signal that their

course was dangerous. There was no effect, The decison had already been taken:

it was necessary to fulfill the order to force our the intruder, but it was not easy,

at the speed of 18 to 20 knots to approach and drive [them] away.

Soviet Ships Tried to Oust Americans, Pravda Says, supra note 22. Bogdashin was
further quoted by Pravda as follows
It {the warning] had no effect! 1 made my decision: the order—{jshoulder out the
violator['l—had to be fulfilled, but nonetheless, it wasn't easy: to close with end
shoulder out a violator at a speed of 18 to 20 knots. It felt as if we were alongside
atanker . . .. As authorized, [ had announced ‘emergency quarters' a little ear-
lier. T could hear them do the same. There was no thought of using weapons. It
was the same with [the Commander] on board the SKR-6, by the way Tobe
honest, no one in the command center put on his lifejacket, aithough the order had
been given. The helmsman . . . did his work like a jeweler, executing all com-
mands precisely. In short, we carried out our battle orders,
US., Soviet Naval Ships Collide OF Crimea, 40 CURRENT DIGEST OF THE SOVIET PRESS,
Mar. 16, 1988, no. 7, at 20
LS., Soviet Naval Ships Collide Off Crimea, supra note 26,
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ships.?” Almost immediately thereafter, and within minutes of
one another, both the Caron and the Yorktown were
“bumped”’?® on their port sides by their respective escorts—
the Caron first by the Mirka-II class light frigate, then the
Yorktown approximately three minutes later by the Krivak-I
class frigate.?® The Soviet vessels involved in this incident
were significantly smaller than the American ships with which
they made contact, and overall damage was negligible * There-
after, both the Caron and the Yorktown continued on course
and completed their transit through Soviet waters. No further
incidents took place, but the American ships remained under
escort until they reentered international waters.?!

Both the United States and the Soviet Union exchanged a
series of diplomatic protests over the Black Sea bumping inci-
dent.?? Admiral Konstantin Markov, First Deputy Commander

¥ Gorokhov, What Business Do They Have Off Our Coast? Fmpermissible Actions of
the U.S. Navy, Pravos, Feb. 14, 1988, a1 14 translated and reprinted in 40 CURRENT
DiGesT OF THE Sovi=T PR3ss, Mar. 16, 1988, no. 7, a1 19. Captain Jerry Fiynn, a spokes-
man for the Chief of Naval Operations, reported that the warning contained in the
radio message was as follows: “'Soviet ships have orders to prevent violation of terri-
torial waters. I am authorized to strike your ship with one of our's.” The American
ships failed to respond in any manne to this second warning. As Captain Flynn put it
in statements he made to reporters at the Pentagon, “[wle made no response our
response was to conrinue on course and speed as any prudent mariner would have.”
Aldinger, U.S,, Soviet Warships Collide in Black Sea, Pentagon Says, REUTER LIBRARY
ReP., A M. cycle, Feb. 12, 1988; see also Wilson, supra note 13

5 The Sovlet actlon has been described variously in news articles and periodicals as
“bumping,” “shouldering." “nudging" "grazing,” “sideswiping," and “colliding" This
article uses the term “bumping” in its literal sense—that is to come, more or less,
violently in contact with

*3 Hitt, Oceans Law and Supsrpower Relations: The Bumping of the Yorktoun and
the Caron in the Black Sea, 2 Va. J. IT'L L. 718, 714 (1889).

" Soviet Navy Vessels Bump US. Warships in Black Sea; Borh Sides Protest Inci-
den, supra note 20 It has been that the Sovlets
vessels "a seventh the size of the intruders” to conduct this operation to minimize the
potential for actual hostilities and keep the confrontation in check. Tisdall, supra note
20. Russia and America; Things That Go Bump, THe EcoxomisT (Int'l Ed.) Feb. 20,
1988, at 46,

3 Levin supra note 20
On Feb, 12, 1988, American officials filed a formal protest over the incident with
Yuri Dubinin, then Soviet Ambassador to Washington, alleging that the Soviets dellber-
ately had rammed Amerlean vessels thar were engaged in innocent passage. The fob-
lowing day. Soviet Foreign Ministry Spokesman Gennadi Gerasimov formally com-
plained on behalf of the Soviet Government that the American ships were at fault
Lee, Soviets Protest Collision of Warships in Black Sea: Moscow Blumes Incident on
U.S. Vessels, Wask. PosT, Feb 14, 1986, ar A48, col. 1. The U.SS.R. Ministey of Foreign
Affairs protest stated

On Feb. 12, 1988, two U.S. naval vessels, the destroyer CARON, at 10:45 am

(Moscow time), and the cruiser YORKTOWN, at 11:03 am., violated the USSR's

stace border in the vicinity of the south coast of the Crimea, at & polnt with the

coordinates 44 degrees 15.6 minutes north latitude and 33 degrees 30.0 minutes

east longitude. The U 8. ships did not react to warning signals, given in good time

by Soviet barder craft, that they were nearing the USSR state border, and they did
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in Chief of the Soviet Navy, initially denied that Soviet vessels
had rammed the American ships deliberately. He alleged that
the American vessels caused the “collision” by ignoring warn-
ing signals and by maneuvering dangerously after entering So-
viet territorial waters.?® However, because incontrovertible ev-
idence was gathered proving that the Soviet ships had
intentionally bumped the Caron and the Yorktown while they
maintained steady courses and speeds®* Markov retreated
from his position. The Soviets then proffered the argument
that the American vessels’ passages through Soviet territorial
waters in the Black Sea was not innocent because they violated
the Soviet Union's 1982 Law on the State Border and the 1983
Soviet Navigation Rules.?® Marlen Volosvov, Chief Secretary of
the Soviet Law of the Sea Association, opined that the
passages were illegal because “[maritime laws specify that
warships while exercising the right of innocent passage should
strictly observe the requirements of the littoral state so as to
prevent breaches of safety and good order in foreign territorial
waters.”’% Because the passages of the Caron and the York-
town had not taken place in one of the five routes specified for
transit by the 1983 Soviet Navigation Rules, the Soviets
viewed them as violations of their sovereignty in contraven-
tion of their domestic legislation, customary international law,
and the UNCLOS IIL® Furthermore, the Soviets argued that
the passages of the American warships were not innocent be-
cause they were navigationally unnecessary—that is, the

not make suggested changes in their course. After having gone a considerable
distance into USSR territorial waters, the U.S, warships did some dangerous ma-
neuvering, which led to a collision with Soviet warships. Despite the collision, the
cruiser Yorktown and the destroyer CARON remained inside the territorial waters
and left them only at 12:49 p.m. . The responsibility for the provocation that
was committed that led to the collision between warships of the two countries,

Tests wholly and completely with the American side.

Resolute Protest of the Ministry of Foreign Affairs of the USSR, PRavpa, Feb. 14, 1088,
at 4, reprinted in 40 CURRENT DIGEST OF THE SOVIET PRESS, Mar, 186, 1988, no. 7, at 19,

3 See authorities cited supra note 32.

% The United States Navy produced videotapes taken from the bridge of each vessel
that had recorded both bumplng eplsudes, and which clearly demor\stmled that
neither the Caron nor the ¥orktown were "
recordings of the radio transmisslons fram the Soviet ship Commander indicating that
“I am authorized to strike your ship with one of ours” were available to demonstrate
that the Soviets had initiated the incident, Lee, supra note 31; and see U8, Navy
videotape (copy on file, International Law Division, The Army JAG School, Charlottes-
ville, Va.).

3 supra notes 9 and 10

38 Sovier Lawyer on the Incident in the Black Seq, TASS (Feb, 18, 1988),

T Id,
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Caron and the Yorktown could have transited the Black Sea in
international waters instead of through Soviet territorial sea.®®

The position of the United States was clear and unambigu-
ous—the transits of the Caron and the Yorktown were valid
exercises of the right of innocent passage.’® Richard L. Armit-
age, then Assistant Secretary of Defense for International
Security Affairs, acknowledged that, from an operational
standpoint, the transits were not necessary.®® He asserted that,
despite the absence of necessity, as long as a passage is contin-
uous, expeditious, and conducted in a manner not prejudicial
to the peace, good order, or security of the littoral state, it is
innocent,* The United States went on to acknowledge that the
Black Sea transits specifically had been commissioned as part
of its ongoing Freedom of Navigation program,*

III. The Freedom of Navigation Program

The United States' commitment to preserving and protecting
maritime rights and freedoms is no better exemplified than in
its Freedom of Navigation (FON) program. Recognizing that
the many navigational rights it currently enjoys may be lost
over time if not used, this program charts a steady course for
actively asserting these freedoms globally to ensure their con-
tinued viability.#® Because the United States did not sign or
ratify the UNCLOS III, but nevertheless accepts its naviga-
tionzl principles as customary international law, a continuing
obligation exists to exercise these rights to preserve them.* At
the heart of customary international law is assertion and ac-
tivism. In other words, "[tlo protect our navigaticnal rights
and freedoms we must exercise them."*s The Freedom of Navi-
gation program accomplishes this by targeting and operation-
ally challenging maritime claims that are in contravention of

3 Carroll, supra note 14, at 13; Rubin, Jnnocent Passage in the Black Sea? CRRIST:AN
Mar. 1, 1988. at 14. col. 1; see Schachte. The Black Sea Challenge, 114
L INSTITUTE PROCEEDINGS 62 (June 1988)

5% Armitage, Asserting U.S. Rights On the Black Sea, 18 Arws CoxTror Tonay, May
1988, at 17,

1.

“Id.

4 Campbell, USS Caron's Black Sea Scrape Purthered International Law, National
Interest, THE VIRGINIAN-PILOT AND THE LEDGER 5TaR, June 12, 1988, at C3, col. 1

4 Negroponte, supra note 1, at 42
Leich, IS, Practice (Law of the Sea), 84 Ax. J. INT'L L. 257, 240-241 (Jan. 1960
Negroponte, Current Developments in the U.S. Oceans Policy, Dep't St, Bull, Sept.
1986, at 84: see also Negroponte, supra, note 1

4 Schachte, supra note 38, a7 62




1992] FREEDOM OF NAVIGATION 147

international law. The 1982 Soviet Border Rules and the 1983
Soviet Navigation Rules, which attempted to thwart innocent
passage in the Black Sea, are exactly the type of maritime
claim that the program was designed to challenge.*®

The program was created in 1979 during the final year of
the Carter Administration.4” The feeling at the time was that
“even with a widely ratified Law of the Sea Treaty to which
the United States was a party, it still would be necessary to
exercise the rights set forth in the convention in order not to
lose them.”'*8 President Carter himself made this point clear in
announcing the new program. "Due to its preeminent position
[in world affairs], the United States feels compelled actively to
protect its rights from unlawful encroachment by coastal
states.”*® The 1983 presidential ocean policy statement by
President Reagan further committed the United States to this
concept:

The United States will exercise and assert its navigation
and overflight rights and freedoms on a worldwide basis in
a manner that is consistent with the balance of interests
reflected in the [1982 Law of the Sea] Convention. The
United States will not, however, acquiesce in unilateral
acts of other states designed to restrict the rights and free-
doms of the international community in navigation and
overflight and other related uses of the high seas.®®

The Bush Administration has continued this course, essentially
adopting the 1983 ocean policy statement as its own funda-
mental platform.5!

The exercise of navigational rights by the United States is
not intended to be provocative or threatening, nor does it seek
to challenge lawful exercises of coastal state sovereignty over
its territorial waters.52 “Rather, in the framework of custom-
ary internaticnal law, it is a legitimate, peaceful assertion of a
legal position and nothing more.”® Noteworthy also is the fact

# Rose, Naval Activity in the EEZ—Troubled Waters Ahead, 39 NavaL L. Rev, 67,
86-86 (1990); see GIST 2, supra note 8

¥ Rose, supra note 46, at 85.

4 Negroponte, supra note 1, at 42

49 Dep't of St. Bureau of Pub. Aff, US, Freedom of Navigation Program, GIST 1
(Dec, 1988) [herelnafter GIST 1),

59 Statement on United States Ocean Policy, supra note 18, at 384,

5! Malone, Law of the Sea—Again, Statement to Congress, 136 Caxc, REC. 53547~
5550, t 5548 (Apr. 18, 1990)

52 GIST 2, supra note 8

% Negroporte, supra note L, at 42
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that, in theory, no state is immune. The program purports to
reject impartially the excessive maritime claims of “‘allied,
friendly, neutral, and unfriendly states alike.’"s4

The goals of the Freedom of Navigation program are accom-
plished by the following three-step approach:

A. Informal Diplomatic Assertion

The United States endeavors to resolve alleged unlawful
maritime claims at the lowest level possible. This is done in
two ways. First it will make a diplomatic attempt to guide
state practice toward general acceptance of the UNCLOS III
provisions through bilateral negotiations.’® Influencing state
legislation prospectively is much easier than attempting to
change it retrospectively, and American representatives in-
volve themselves with other countries to encourage conform-
ance with the Law of the Sea.®® Second, the State Department
will select an unlawful maritime claim and seek, through infor-
mal diplomatic channels, to convince the state involved to con-
form its claim to international law. Most often this action is
taken through informal protests and negotiations.5”

B. Formal Diplomatic Assertion

When appropriate, the State Department will file a formal,
written diplomatic protest that addresses specific objectiona-
ble maritime claims of other states.’® More than seventy of
these protests have been filed since 1948, and more than fifty
since the inception of the Freedom of Navigation program in
1979.%¢

C. Operational Assertion of Rights

When diplomatic efforts prove to be inadequate, components
of both the Navy and the Air Force may be called upon to
assert freedom of navigation rights. ‘‘Operational assertions

4 GIST 2, supra note 8.

55 Negroponte, supra note 44, at 84.

5 A good example of how this process takes place is the negotiations that took place
with Fiji to convince that state to conform its archipelagic legislation to the archipe-
lagic articles in the UNCLOS IIL Jd. at 85.

£ GIST 2. supra note 8

" rd.

v id.
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tangibly manifest U.S. determination not to acquiesce in exces-
sive claims to maritime jurisdiction by other countries.”® Car-
ried out against friend and foe alike, Freedom of Navigation
exercises are the most controversial prong of the three-step
approach. Generally speaking, this assertion-of-rights program
has been used to challenge:

(1) Inflated historic waters claims;%!

(2) Improperly drawn baselines for measuring maritime
claims;e?

(3) Territorial sea claims greater than twelve nautical
miles;58

(4) Territorial sea claims that impose impermissible restric-
tions on the right of innocent passage for any type of vessel,
such as requiring prior notification or authorization for pas-
sage;®

(5) Excessive jurisdictional claims in areas beyond the terri-
torial sea of a nation that have the effect of restricting high
seas freedoms, such as in the exclusive economic zone (EEZ),
or in so called “'security zones.”®®

* Since World War I1, more than 75 coastal nations have asserted various maritime
claims that the United States believes are inconsistent with the Law of the Sea and
threaten the freedom of navigation. Id.; see Leich, supra note 44, at 241,

o1 Perhaps the most notorious of these was Libya's claim that the Gulf of Sidra is an
“historic bay' permitting closure across its mouth—a closure line of approximately
300 miles—and qualifles for treatment as "Internal waters." This claim, first ed-
vanced in 1979, has not been accepted by the international community and is fre-
quently challenged. See UNCLOS III, supra note 5, art. 10(8) see NWP-9, supra note
18, &t 1-10, n.10

52 Articles b through 14 of UNCLOS IIL, supra note 5, provide details on the various
types of baselines and how they are drawn. Maritime boundaries, as determined by the
proper or improper drawing of che varlous baselines, are frequently a source of con-
tention among nations. Se¢ NWP-9, supra note 18, 1-3, n.9

& Article 8 of UNCLOS 111, supra note 5, proclaims that “[every state has the right
to establish the breadth of its territorial sea up to a limit not exceeding 12 nautical
miles, measured from baselines determined in accordance with this canvention.” Cur-
rently, there are 20 nations that claim territorial seas in excess of 12 nautical miles
The following nations claim a 200 nautical mile territorial sea: Argentina, Benin, Bra-
7il, Congo, Ecuador, El Salvador, Liberia, Nicaragua, Panama, Peru, Sierra Leone,
Somalia, and Uruguay. NWP-9, supra note 18, table ST1-5

3 See NWE-9, supra note 18, annex AS2-17B.

#1d. at 2-44, n91. Freedom of navigation end overflight may not be unduly re-
stricted or impeded in the EEZ. UNCLOS III, supra note 3, arts. 56, 58, 60; see also
Rose, supra note 46, at 73-76. Similar rules apply in regard to declared security and
defense zones in time of peace. NWP-g, supra note 18, at 2-44.
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(6) Archipelagic claims not in conformance with UNCLOS
III;88

(7) Territorial sea claims that overlap international straits,
but prohibit or inhibit the right of innocent or transit pas-
sage.®

To reduce the inevitable political friction that results from
the conduct of Freedom of Navigation exercises, they are al-
most always highly classified in nature.®® This approach, how-
ever, conflicts with the notion that these challenges should be
open and notorious to clearly communicate that the United
States does not recognize the particular claim involved.®® The
impact of “stealth’ Freedom of Navigation exercises on cus-
tomary international law formulation is, no doubt, a matter
subject to much debate.™

The United States recognizes that there will be times when
the political costs of asserting Freedom of Navigation rights
will be high." However, if the major maritime powers do not
Jointly take action to regularly assert their international rights
in the face of claims by others that do not conform to the law,
“they will be said to acquiesce in those claims to their disad-
vantage.”"? The world community may not allow itself to be
“coerced into lethargy' in the protection of the freedom of the
seas.™

# Frequently, these claims involve improper drawing of archipelagic baselines, or
conduct that inhibits archipelagic sealane passage, such as submerged transit by sub-
marlnes or overflight by aircraft, See NWP-9 supra note 18, at 2-44, n.91; UNCLOS 1II,
supra note 3, arts. 52, 59, 34
57 These claims would include requirements for advance notification or authorization
prior to exercising translt passage rights, or the appllcanun of requirements in & dis-
criminatory menner. NWP-8. supra note 18, et § 2.3.3.1.
5 Coll, supra note 4, at 11213
s
* One author commented on this problem as it relates to excessive EEZ claims
So long s challenges to objectlonable EEZ's go undetected or are left unpublished,
they have little impact or reducing coastal nation expectations or influencing ary
rollback of excessive claims To keep the public thrust of our FON program
in balance the United Srates needs Lo increase the tempo of its visible FON
operations within such EEZ's, and also to make public those challenges actualiy
conducted
Rose, supra note 46, at 36-87
T The political notoriety of the 1986 U.S. Freedom of Navigation challenge to
Libya's closing of the Gulf of Sidra as ar. “historic bay” and the drawing of a so-called
“line-of-deark” across the Gulf's mouth, is a good example of what is at stake in this
program. See Parks, Crossing the Line, U.§. NavaL IxsT. Proc., 41-43 (Nov. 1986):
Blum, The Gulf of Sidra Incident. 80 AM, J. INT'L L. 668 (1985}
* Negroponte, supra note 1, at 44-43.
i
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There was nothing at all lethargic about the American chal-
lenges to disputed Soviet maritime claims in the Black Sea. The
1988 bumping incident was the culmination of at least two
prior Freedom of Navigation exercises by the United States in
those waters.” Ironically, on each of the three known occa-
sions when Black Sea challenges were conducted, the Caron
and the Yorktown were involved.” From 1984 on, their bien-
nial presence in the Soviet territorial sea steadfastly demon-
strated American resolve in asserting global freedom of navi-
gation and the right of innocent passage, despite the potential
for political friction. The use of United States naval warships
in the exercise of disputed navigational rights carries the very
real risk of conflict:

Within DOD, there is also a sober appreciation that the
literal testing of the waters required by a FON strategy
involves risk of confrontation and escalation . . . . The
FON program serves as a barometer of American willing-
ness to run risks to preserve maritime freedoms . . As
long as American policy makers choose to reject the 1982
Convention and rely instead on customary law, there is no
viable alternative to the FON strategy. The essence of cus-
tomary international law is activism—the will to act in
situations where law is made, and unmade, by acquies-
cence.™

The right of innocent passage through the territorial waters of
coastal states is integral to American interests, which span the
world's oceans—both politically and economically.” The “ac-
tivism” required to maintain this fundamental customary law
regime will continue to place maritime nations potentially in
harm’s way unless consensus can be reached. The UNCLOS III
purported to provide the world community with an exhaustive
and objective list of criteria that would define passage as inno-
cent or noninnocent. Nevertheless, state practice since 1982

*t The March 13, 1986, Freedom of Navigation exercise was virually identical to the
1988 exercise. The 1984 exerclse resulted in no offictal Soviet protest. The 1986 exer-
cise, on the other hand, created a storm of controversy and resulted in the U.S.S.R
tiling formal diplomatic protests with the United States. See Wilson, Souiet Ships
Shadowed U.S. Vessels' Transit: Black Sea Maneyver Similar to One in 1984, WasH,
PosT, Mar, 20, 1986, A33, col.1; Hanson, ULS. Says Its Ships Enered Soviet Waters
Legally, REUTERS Nos™H ELropeas Sziv., A.M. oycle, Mar. 18, 1986; UiS. Denles Charges
of Violating Soviet Territorial Waters, THE XINHUA GENERAL OVERSEaS NEWS Strv, Mar.
19, 1986; Halloran, Two LS, Ships Enter Soviet Waters Off Crimea To Gather Intelli-
gence, N.Y. Tivies, Mar. 19, 1086, at Al, col. 4

™ See Arkin, supra note 17

T Id. at 87

7 GIST 2, supra note 8
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has demonstrated that the regime is still very unclear and yet
unsettled. Reaching a consensus on the fundamental concept of
“innocence’ has proven to be virtually impossible, and the re-
sulting uncertainty threatens to incapacitate this most essen-
tial navigational principle.

IV. How "Innocent” Must Passage Be?
A. Innocent Passage Under the UNCLOS III

The UNCLOS III, which opened for signature in Jamaica on
December 10, 1982, addressed innocent passage in a manner
thought to represent the definitive and conclusive statement
on the navigation of foreign vessels in a coastal state's territo-
rial sea.”® Article 17 of the UNCLOS III guarantees to ships of
all states, coastal or landlocked, the “right of innocent passage
through the territorial sea."" Article 18 examines the meaning
of the term ''passage” in some detail, and mandates that it be
conducted in a “continuous and expeditious’’ manner.3® The
“heart” of the innocent passage provisions is contained in arti-
cle 18, which seeks to define the right objectively by specify-
ing noninnocent activity as follows:

(1) Passage is innocent so long as it is not prejudicial to
the peace, good order or security of the coastal State. Such
passage shall take place in conformity with this Conven-
tion and with other rules of international law.

(2) Passage of a foreign ship shall be considered to be
prejudicial to the peace, good order or security of the
coastal State if in the territorial sea it engages in any of
the following activities:

(a) any threat or use of force against the sover-
eignty, territorial integrity or political independence
of the coastal State, or in any other manner in viola-

5 Ngantcha, supra note 2, at 43
™ UNCLOS 11, supra nate 5.
% |, Passage means navigation through the territorial sea for the purpose of:

(a) traversing that sea without entering internal waters or calling at a roadstead
or port facility outside internal waters; or

(b) proceeding to or from internal waters or & call at such roadstead or port
facility

2. Passage shall be continuous and expeditious. However, passage includes stop-
ping and anchoring, but only in so far as the same are incidental to ordinary
navigation or are rendered necessary by force majeure or distress or for the pur-
pose of rendering assistance to persons, ships or aircrafc in danger or distress.”

Id. art. 18,
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tion of the principles of international law embodied in
the Charter of the United Nations;

(b) any exercise or practice with weapons of any
kind;

(c) any act aimed at collecting information to the
prejudice of the defence [sic] or security of the coastal
State;

(d) any act of propaganda aimed at affecting the de-
fence [sic] or security of the coastal State;

(e) the launching, landing or taking onboard of any
aircraft;

(f) the launching, landing or taking onboard of any
military device;

(g) the loading or unleading of any commodity, cur-
rency or person contrary to the customs, fiscal, immi-
gration or sanitary laws and regulations of the coastal
State;

(h) any act of wilful and serious pollution contrary
to this Convention;

(i) any fishing activities;

(j) the carrying out of research or survey activities;

(k) any act aimed at interfering with any systems of

communication or any other facilities or installations
of the coastal State;

(1) any other activity which does not have a direct
bearing on passage.®!

Article 20 mandates that a submarine navigate on the surface
and show its flag for its passage to be innocent. Article 21
allows coastal states the right to adopt laws and regulations
relating to innocent passage that have in mind the following:

(a) the safety of navigation and the regulation of mari-
time traffic;

(b) the protection of navigational aids and facilities and
other facilities or installations;

(c) the protection of cables and pipelines;

Sd. art. 19,
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(d) the conservation of the living resources of the sea;

(e) the prevention of infringement of the fisheries laws
and regulations of the coastal state;

(f) the preservation of the environment of the coastal
State and the prevention, reduction and control of pollu-
tion thereof;

(g) marine scientific research and hydrographic surveys;

(h) the prevention of infringement of the customs, fiscal,
immigration or sanitary laws and regulations of the
coastal States.®

When safety of navigation is a concern, article 22 allows
coastal States to require foreign ships exercising the right of
innocent passage to use specifically designated sea lanes and
traffic separation schemes.®® Article 24 cautions coastal states
not to “hamper the innocent passage of foreign ships through
the territorial sea™, and specifically not to

(a) impose requirements on foreign ships which have the
practical effect of denying or impairing the right of inno-
cent passage; or

(b) discriminate in form or in fact against the ships of
any State or against ships carrying cargoes to, from or on
behalf of any State 3

Article 25 provides coastal states with an enforcement mecha-
nism for handling noninnocent passage. All “necessary steps”
may be taken within a state’s territorial sea to prevent passage
that is not innocent, including any breach of a condition of
admission to internal waters or for a port call.% This article
also allows the temporary suspension of the right of innocent
passage if essential for the protection of coastal state secu-
rity.8 Articles 29 and 30 purport to tailor the innocent passage
provisions to warships. Article 29 defines a warship as ''a ship
belonging to the armed forces of a State . . . under the com-
mand of an officer duly commissioned by the government of
[that] State . . . and manned by a crew which is under regu-

s0d, art. 21

% /d. srt. 22(13. “In particular tankers, nuclear-powered ships and ships carrying
nuclear or other :nherently dangerous or noxious substances ot materials may be re-
quired to confine their passage to such sea lanes.”" Id. art. 22(2),

5t fd, art 24(1) {emphasis added;

9 Jd. art. 25(1), (2

86 7d. ary. 25(3)
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lar armed forces discipline.”® Article 30 makes it abundantly
clear that if a warship fails to comply with a coastal state’s
rules adopted pursuant to articles 21 and 22, it may be re-
quired to leave state territorial waters immediately.%8

In considering these provisions against the backdrop of the
Black Sea bumping incident of 1988, it is important to note
what specifically was not mentioned in the UNCLOS III. First,
there is no provision stating that a warship must request au-
thorization for, or give prior notification of, its exercise of the
right of innocent passage through another state’s territorial
waters. Second, there is no requirement that passage through &
state's territorial waters be necessary for it to be innocent.
Finally, no provision states that, to be innocent, the passage
must be via the shortest, most direct means available.8®

Those who view the UNCLOS III as a codification of custom-
ary international law principles frequently claim that the ex-
clusion of these matters indicates that they have no continuing
efficacy in international law. That, however, may be too sim-
ple an explanation. A persuasive counter-argument cites the
language in the preamble to the UNCLOS III, which states,

. matters not regulated by this Convention continue to be
governed by the rules and principles of general international
law.”® The proposition that the preamble makes is that the
UNCLOS III clarified many existing principles of the Law of
the Sea, but was not intended to exclude matters that had
gained general acceptance as customary law.®! Support for this
interpretation also is found in article 19(1), which not only
defines innocent passage, but also states that '(sjuch passage
shall take place in conformity with this Convention and with
other rules of international law.” The United States has taken
the position that article 19 contains an “all-inclusive’ listing of

5714, arc. 29

%4 art. 30

S Article 18 does define “passage” as "continuous and expeditious" navigation
through the territorial sea. Id. art. 18(2). Some have read into this provision & collat-
eral obligation that the route taken during innocent passage must be the shortest and
most dlrect for It to be truly “expeditious.” See R. SOROKIN, INNOCENT PASSAGE OF WAR-
sttps TaaoucH TERRITORIAL WATERS, MORSKOISBORNK, no. 8 (1986), Neubauer, The Right
of Innocent Passage for Warships in the Territorial Sea: A Response to the Soviet
Union, 41 NavAL WaR COLLEGE REV., 52 (Spring 1988Y; see also Tarhanov, The Interna-
tional Law Aspects of the Activities of the Naval Fleet of USSR in the World Ocean,
quoted in Jin, The Question of Innocent Passage for Warships After UNCLOS I, 13
Mays PoLicy 56, 64-65 (Jan, 1989).

5 UNCLOS I1I, supra note 5, preamble.

$:Id. (emphasis added); see F. NGANTCEA, supra note 2, at 147
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activities incompatible with innocent passage.®? To be nonin-
nocent, the activity must be expressly proscribed by article
19,93

B. The Soviet Union's Position on Innocence of Passage

With the above discussion in mind, it is important to clarify
the specific objections that the Soviet Union voiced to the 1988
transits by the Caron and the Yorktown through its territorial
waters in the Black Sea. The objections were twofold. First,
passage of warships through Soviet territorial waters is not
innocent when it fails to comply strictly with coastal state do-
mestic laws—in this case, the 1982 Law on the State Border
and the 1983 Soviet Navigation Rules.®* Secondly, because the
transits through the Soviet territorial sea were not necessary,
and were undertaken solely to challenge Soviet domestic law,
they were not innocent.

Notably absent was any allegation by the Soviet Union that
the Caron and the Yorktown were engaged in intelligence col-
lection activity. This is somewhat surprising considering the
Caron's configuration for sophisticated intelligence collection
and her history of assignments.®® Numerous non-Soviet pundits
were quick to leap to the conclusion that this passage was
tainted because of the intelligence gathering past of the
Caron.®® The Soviets ostensibly 'knew better."®” Had intelli-
gence gathering actually been involved, there is little doubt
that the transit would have been in violation of the innocent
passage regime.® In determining innocence, a distinction must

¢ See NWP-9, supra note 18, at 2.9, n 26: Neubauer, supra note 89, at 54

=14,

# See 1983 Soviet Navigation Rules, supra note 8

¥ See Arkin, supra note 16; supra note 17 (chronology of the Caron’s alleged intelli-
gence gathering activity),

55 See Carroll, supra note 14; Arkin, supra notes 16, 17; Rubin, supra note 33

¥ See Campbell, supra note 42

It is noteworthy that aceusations of intelligence collection 1n the Soviet ter-

ritonal sea were not made by the Sovier government. Neither in bridge-to-bridge

communications during the incident, nor in their protests thereafter did Soviet
authorities assert that the ships were illegally gathering intelligence. The Soviets
knew better. On the contrary, they confined their complaints to the bald proposi-
tlon that the ships were purportedly violating Soviet borders,

1.

3 Article 19(2)(c). UNCLOS 1L supra note B, specifically states that *. . . any act
aimed at collecting information to the prejudice of the defence (sic) or security of the
coastal State . . . will render passage not innocent, This Article, frequently referred
to as the "PUEBLO clause.” envisions that a voyage undertaken in whole or In part to
test coastal state defenses, or for passive listening and sensory activities, will not be
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be drawn between the actual activity of the vessel during its
passage as opposed to simply its capabilities.?® Prohibited ac-
tivity in the territorial sea is the only way passage may be
rendered improper. Mere possession of passive characteristics,
such as combat or intelligence gathering capabilities, does not
disqualify passage from being innocent.1® No evidence exists
that would suggest that the Caron or the Yorktown were en-
gaged in intelligence gathering, and the fact that they were
clearly capable of this activity is irrelevant in determining the
innocent nature of their passages.!®

Soviet policy on innocent passage as reflected in its 1982
Soviet Border Rules and the 1983 Soviet Navigation Rules!®
represented a complete reversal of Soviet doctrine on this mat-
ter as it had existed since World War II. The claim that coastal
states were entitled to limit the passage of warships to specific
or traditional routes, thereby excluding them from other areas,
was a new Soviet assertion.!% Prior to the adoption of its 1983
Navigation Rules, “Soviet legislation and practice . . . was
fully consistent with the prevailing customary rules of interna-
tional law governing the right of innocent passage in the terri-
torial waters of a coastal state.”1% As one of the predominant
maritime powers, the Soviet Union was at the forefront of the
coalition striving for liberal interpretation for innocent pas-
sage during the negotiations leading up to the UNCLOS IIL 0%
This is perhaps best evidenced by the fact that the Soviets
specifically had opposed the notion that innocent passage
could be conditioned upon prior approval from, or notification
of, the coastal state.!’® Accordingly, the United States was sur-
prised when the Soviets objected to the transit of American

considered innocent. Se¢ Butler, Innacent Passage and the 1982 Convention: the Influ-
ence of Saviet Law and Poticy, 81 Ax. J. INT'L L. 331, 345 (1987),

% de Vries Reilingh, supra note 6, at 36.

1o Burnett, Mediterranean Mare Clausum in the Year 20007 An International Law
Analysis of Peacetima Mititary Navigation in the Mediterranean, 34 Naval L. Rev. 75,
107 (1985)

161 Campbell, supra note 42. UNCLOS III, supra note 5, art. 19 protects warships’
rights in that it states an objective rule under which a ship’s actual conduct, rather
than fts capabilities or the coastal State's subjective fears, determine the innocence of
passage.” Hitt, supra note 29, ac 721; see also Oxman, The Regime of Warships Under
the United Nations Convention on the Law of the Sea, 24 Va. J. INT'L L. 809, 853.

e See supra note 9

1% Neubauer, supra note 89, at 50: see Jin, supra note 89, at 6385

124 Butler, supra note 98, at 392

05 Neubauer, supra note 89, at 53-54.

19810, at 54
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warships through its Black Sea territorial waters—not because
of their behavior, but simply because of their presence.'®”

The Soviet's legal argument for objecting was pedestrian, at
best—because there were “no traditional seaways" in the
Black Sea, entry by American vessels was per se improper.!%
Admiral Markov and Soviet Foreign Ministry spokesman, Gen-
nady Gerasimov, attempted to clarify this position in a briefing
held for foreign correspondents on February 13, 1988.10¢

[Tlhere exists a [1882] law on the protection of the state
borders of the Soviet Union. This law does not provide for
the right, as you put it, of peaceful passage of naval ves-
sels of any country through Soviet territorial waters in the
area of the Black Sea. I think that the strict observance
and respect, mutual respect, of the inviolability of the
state borders of the sides (510) is in the interests of the
entire world community . . . "¢

Professor Marlen Volosov, Chief Secretary of the Soviet Law of
the Sea Association, reasoned that “[m]aritime laws specify
that warships, while exercising the right of innocent passage,
should strictly observe the requirements of the littoral state so
as to prevent breaches of safety and good order in foreign ter-
ritorial waters."!!! He went on to allege that

[American] allusions to the so-called “right of innocent
passage’ won't hold water. . . . Under the legislation ex-
isting in the USSR foreign warships may not exercise this
right in the given area of the Black Sea, because there are
no designated routes for international shipping. The U.S.
navymen (sic) knew that well enough. Nevertheless they
resorted to an unlawful action.!!?

In a nutshell, the position of the Soviets was that innocent
passage in its territorial waters could occur only where it de-

17 Butler, supra note 93, at 345
s Walker, Moscow Claims U.S. Skips Were Spying, T+e T:ves (London3, Mar. 21
1986, 8t 7, col. 1
18 See Levin, supra note 20, at A(1)
1% 1d, (comments of Admiral Markov) Mr. Gerasimov added,
As regards the legal side of the issue, there is a handbook of international law
which says precisely that during passage through territorial waters naval vessels
must conform to the instructions which they may receive from the local naval or
border command. There were si.ch instructions, and [the U §.; fgnored ther.
fd.
1 Soviet Lawyer on the Iiciden! in the Black Seq, supra note 36
1 1d,
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creed that the right existed. This was a position that the
United States was unwilling to recognize or accept—a position
that obviously was ripe for challenge via the Freedom of Navi-
gation program.

C. The United States' Position: The Presumption of Innocence

The United States was quick to respond to what it viewed as
an unreasonable assertion by the Soviet Union. Applying a
strict interpretation of the international law rules as codified
by the UNCLOS III, it argued that a presumption of innocence
applied to passage of warships through foreign territorial wa-
ters until such time as noninnocence clearly could be demon-
strated within the context of article 19.1!® The burden of rebut-
ting this presumption of innocence falls upon the coastal state,
which is relegated to using the objective and specific criteria
contained in article 19.!'¢ Ostensibly, the article 19 list is fi-
nite, and “makes certain” noninnocent activities.!!> Nowhere
in the article 19 criteria, or anywhere else within the UNCLOS
I1], is authority expressly or implicitly given to coastal states
to preclude innocent passage by an act of omission. In other
words, ‘'the right of innocent passage is not a 'gift' of the
coastal state to passing vessels but a limitation of its sover-
eignty in the interests of international intercourse.”!!¢ The So-
viets could not preclude the right of innocent passage simply
by failing to designate a “traditional sea lane” for that pas-
sage. Article 24 specifically cautions against any state action
aimed at hampering innocent passage of any vessel, or having
the ‘“practical effect of denying or impairing the
right, . . "7 Furthermore, no logical argument could be
made that the preclusion of passage in the Black Sea was re-
quired for reasons of “safety of navigation” so as to allow the
operative provisions of article 22 to come into effect.!18

112 See UNCLOS IIL, supra note 5, art. 19

114 Neubauer, supra note 89, at 55,

18 14, se¢ Froman, Unokarted Watsrs: Non-Innocent Passage of Warships in the Ter-
witorial Sea, 21 Sax DiEgo L. Rev. 625, 659 (1984); Ghosh, The Legal Regime of Inno-
cent Passage Through the Territorial Sea, 20 Ixbiax J. IT' L. 216, 238 (1980). For a
contrary view arguing that the list of activities contained in art. 19 is not intended to
be exhaustive, see Burnett, supra note 98, at 108.
1€ Butler, supra note 98, at 346
17 UNCLOS 1L, supra note 5, art. 24.

U8 1g, art. 22

The coastal States may, where necessary having regard to the safety of naviga-
tion, require foreign ships exercising the right of innocent passage through its
territordal sea to use such sea lanes and traffic separation schemes as it may
designate ar prescribe for the regulation of the passage of ships
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The United States was similarly acrimonious over the Soviet
claims that, for passage to be innocent, it must be necessary,
and that Freedom of Navigation exercises are, by definition,
not “necessary’ passage.!'? Professor Richard Grunawalt of
the Naval War College addressed the “‘necessity’ argument
this way:

[The implication is] that if the passage is undertaken for
the purpose of demonstrating that the international com-
munity may lawfully engage in navigational freedoms ar-
ticulated in the 1982 LOS Convention, it is somehow preju-
dicial to the peace, good order, or security of the coastal
state. That notion stands the concept of innocent passage
on its head.!?

Grunawalt correctly reiterated a long-recognized principle in
international law that “passage does not cease to be innocent
merely because its purpose is to test or assert a right disputed
or wrongfully denied by the coastal state.''’?! The fact that
alternate routes outside territorial waters are available does
not disqualify passage from being innocent, nor does the fact

7d. In the designarion of sea lanes pursuant to this Article, the coastal state must take
into account:

(a) the recommendations of the competent internaional organization;

(b any channels customarily used for international navlgation;

(c) the special characteristics of particular ships and channels; and

(d; the density of traffic.
1d

15 See Carroll, supra note 14, at 14; Rubin supra note 38, of. Armitage. supra note

30, Rubin states the Soviet posicion when he seys. “{i}t appears o have been conceded

that the rules permitting ‘innocent passage' apply only svhen there Is reason for
the passage other than naval exercises or display of the Nag. In the Black Sea incident
there was no such reason. Thus there ls serious question as to whether a military
passage, not in a normal sea lane. qualifies as ‘innocent” under general law before the
1982 Convention.” Rubin, suprae note 38.

% Grunawalt, Iinocent Passage Rights, THE CrpisTiax Sci. Moxtros, Mar. 12, 1988
letters to editor,

*! Fitzmaurice, The Law and Procedure of the International Court of Justice, 27
Baimist Y.B. INT'L L. 28 {1950). The Special Working Committee on Maritime Claitns of
the American Society of Internationzl Law had & practical suggestlon in this regard:

[Plrograms for the routine exercise of rights should be just that, "routine”
rather than unnecessarily provocative. The sudden appearance of & warship for
the first time in years in a disputed area at a time of high tension is unlikely to be
regarded as a largely (noffensive exercise related solely to the preservation of and
underlying legal position. Those responsible relations with parricular coastal
States should recognize that, so long as a program of exercise of rights is deemed
necessary to protect underlying legal positions, delay for the sake of immediate
political concerns may invite a deeper dispute at latter (sic} time.

An. Soc. INT'L NEWSLETTER, Mar.-May 1988, at 6 quoted in NWP-, supra note 18, at 2-
43,191
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that shorter routes may exist through that territorial sea.!??
Pentagon officials easily could have mandated that the Caron
and the Yorktown skirt the Crimean peninsula by more than
twelve nauntical miles to avoid controversy. Instead, they delib-
erately passed where they did to manifest the United States’
determination to maintain access within waters that are not
recognized as “sacred.’!? This action was intended to coramu-
nicate to the Soviets that the right of innocent passage cannot
be denied by any coastal state law or regulation.’?* The Soviet
legislation was attempting to impose security-related, instead
of safety-related, requirements upon foreign warship transit in
Black Sea territorial waters. This action fell clearly outside the
areas of permissible state regulation under article 21, and vio-
lated the fundamental principle underlying article 24.12

D. The Illegality of the “Soviet Remedy”

A state's “bumping'’ a foreign vessel out of its territorial
sea, or any similar use of force, for an alleged violation of that
state's sovereignty is not a dispute settlement technique con-
templated by the drafters of the UNCLOS III. Any resort to the
use of force to compel compliance with one nation’s view of
the *'rules” actually violates the fundamental tenets of all in-
ternational instruments regulating the conduct of international
interaction. Inspired by the provisions of the United Nations
Charter that prohibit ““the threat or use of force” in the settle-
ment of international disputes,!?® the drafters of the UNCLOS
III mandated the settlement “by peaceful means” of any dis-
pute over the interpretation or application of its provisions.!?"
The UNCLOS III reproduces verbatim the United Nations Char-
ter provisions on the nonuse of force,!2® Additionally, it pro-

122 See supra note 89 (discusslon regarding this contention).

18 Jin, supra note 89, at &7.

12 See Froman, supra note 115, at 660 (citing D. O'Connell, 1 THE INT'L Law OF THE
SEA 2, 273-274 (1982)).

125 Article 21 essentially allows coastal state to adopt laws or regulations concerning
“the safety of navigation and the regulation of meritime traffic”, a scheme that does
not contemplate coastal security measures. See UNCLOS 111, supra, art. 2L(a)-(h), note
5. Article 24 prohibits state action that “hampers the innocent passage of foreign
ships through the territorial sea.” /d. art, 24; see also Froman, supra note 115, at 662

125N, Charter, arts. 2(8), 2(4).

11 UNCLOS 111, supra note 5, art, 279, reads as follows

States Parties shall settle any dispute between them concerning the interpreta-
tion or application of this Convention by peaceful means in accordance with Arti-
cle 2, paragraph 3, of the Charter of the United Nations and, to this end, shall
seek 2 solution by the means indicated in Article 33, paragraph 1, of the Charter.

1% g, art 301 cautions,
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vides for compulsory arbitration or adjudication of disputes
between states when its provisions are in contest.?® Third-
party settlement is contemplated for resolving conflicts over
the exercise of the freedoms and rights of navigation when it
is alleged that a state, in exercising these rights, acted in con-
travention of the UNCLOS III.!% The Soviet Union therefore
was obligated to act in accordance with the provisions of the
UNCLOS 1II in any dispute it claimed to have had over the
Caron’s and the Yorktown's exercises of the right of innocent
passage.'®! The appropriate response of the Soviet Union to
what it perceived as an infraction of the UNCLOS III by the
TUnited States was “to direct the offending ship(s] to leave
those waters forthwith.”!32 If compliance was not obtained,
then resort to the arbitration and adjudication provisions
should have occurred. The use of force under the circum-
stances present on February 12, 1088, was illegal in every
sense of the word.!® This crude version of “high seas justice™
demonstrated that the rule of law still has a long way to go in
the Soviet Union,

E. A Move Towards '‘Minimum World Order” at Sea

An encouraging step forward toward resolving the impasse
between the United States and the Soviet Union over the right
of innocent passage occurred on September 23, 1989. On that
date, the two superpowers, after sigrificant and meaningful
discourse, signed an agreement entitled Uniform Interpretation

In exercising their rights and performing their duties under this Conventlon,
States Parties shall refrain from any threat or use of force against the territoriel
Integrity or politicai independence of any State, or in any other manner inconsls-
tent with the principles of international law embodied in the Charter of the United
Nations,

2 d. arts, 281-266. All disputes between states that cannot be setcled by alternate
means, and are not subject to binding third-party arbirration or adjudication pursuant
to some other treaty, are subject to binding arbitratior or adjudication under the con-
vention. Jd.: see Oxman, supra note 101, ar 82

L3 0)

W g2, art, 297(1)(a}
runawall, supra note 120; see UNCLOS [T, supra note 5, art 30
he ucilization of force urder the provisions of UNCLOS [II appears to be gov-
erned by the same principles allowing the use of force under the UN. Charter First
and foremost 1s the proposition that force. or the threat thereof. shouid never be
employed against another narion. The only possible justification for the use of force
being that which may be taken in individua) or collective self-defense in the event of
2n armed attack or enforcement measures authorized by the United Nations, U'N.
Charter, art 51:see UNCLOS 1L, supra note 3, art. 301
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of Rules of International Law Governing Innocent Passage !®
This document was signed shortly after a separate agreement
dealing with the Prevention of Dangerous Military Activities
(DMAA),'®% and both were intended to supplement the existing
1972 agreement on the Prevention of Incidents On and Over
the High Seas (INCSEA).!® In combination, these bilateral ac-
cords seek to “‘diffuse the tension associated with provocative
naval incidents between the two parties which had been occur-
ring . . . with increasing frequency.”'®” Most significant is
the fact that the Soviet Union, in the Joint Interpretation on
Innocent Passage, acceded to the position earlier espoused by
the United States. Specifically, it was acknowledged that arti-
cle 19(2) of the UNCLOS III contains an exhaustive listing of
activities that will be considered noninnocent in judging inno-
cence of passage.!® The Soviets also conceded that “[i]n areas
where no [traditional sea lanes exist, or where no traffic sepa-
ration schemes] have been prescribed (i.e., in the Black Sea),
ships nevertheless enjoy the right of innocent passage through
Soviet territorial waters.’''3 This capitulation evidences the
successes of both the Freedom of Navigation program and the
1988 Black Sea exercise in helping to guarantee free passage
rights and establish a “minimum world order” for use of the
oceans. The nations agreed upon procedures that would be fol-
lowed when the coastal state seeks to question the innocence
of a vessel's passage.!*? Furthermore, when a warship engages
in noninnocent conduct and does not take corrective action
upon request, the coastal state may demand that it immedi-
ately depart the territorial sea.!4! It also was decreed that dif-
ferences over the exercise of innocent passage shall be settled

1% Cnion of Soviet Socialist Republics—United smes Jomt Statement With At-
tached Uniform Interpretation of Rules of g Innocent Pas-
sage, entered into Jackson Hole, Wyoming, Sept. 23, 1939), reprinted in 28 1LA 1444
(1988) [herelnafter Joint Interpretation on Innocent Passage]

185 Agreement Between the Government of the Unlted States of America and the
Government of the Union of Soviet Socialist Republics on the Prevention of Dangerous
Military Activities, Sept. 23, 1989, reprinted in 28 LL.M. 877 (1989)

2% Agreement Between the Government of the United States of America and the
Union of Soviet Socialist Republics on the Prevention of Incidents on and Over the
High Seas, May 26, 1972, reprinted in 11 LLM. 778 (1972)

Nagle, The Dangerous Military Activities Agreement; Minimum Order and Super-
poter Relations on the World's Oceans, 81 V. J. INT'L L. 124, 124-25 (Fall 1890).

% Joint Interpretation on Innocent Passage, supra note 134, at para. 2

210, at para. 5

314 para. 4, states, "[a] coastal State which questions whether the particular pas-
sage of 2 ship through its territorial sez is innocent shall inform the ship of the reason
why it questions the innocence of the passage, and provide the ship an opportunity to
clarify its intentions or correct its conduct in a reasonably short period of time."

114, para. 7
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through diplomatic or other agreed means, not by resort to
force—that is, no “'bumping.'''#?

Although the Joint Interpretation on Innocent Passage is
only a bilateral agreement, it significantly contributes to the
clarification of the regime of innocent passage for the entire
world community. Customary international law on the subject,
as expressed in the UNCLOS I1I, is made even more certain as a
result of this concurring interpretation by the world’s predomi-
nant maritime powers, !4

V. Conclusion.

The only plausible compromise in balancing a coastal state’s
sovereignty over its own territorial waters, with the naviga-
tional needs of the international maritime community, is a
healthy, viable regime of innocent passage. A symbiotic rela-
tionship between the two competing interests can be achieved
only through uniform application of rules that acknowledge
fundamental freedoms of navigation. Continuous, expeditious
and unimpeded passage of a truly innocent nature through the
territorial sea of all coastal states appears to be one of the
fundamental freedoms contemplated by the UNCLOS III. A for-
eign vessel claiming this valuable right must be willing to ac-
cede to reasonable restrictions upon its passage in deference to
its host state's legitimate security, economic and environmen-
tal needs. Coastal state's necessarily will have to be reasonable
regarding conditions that they impose upon the right of inno-
cent passage.

For this concept to work in actual practice, '‘innocence” of
passage must be capable of unambiguous and objective defini-
tion. An “eye of the beholder' approach injects subjective ele-
ments into the formula that cannot and will not satisfy the
international need for uniformity. The criteria established in
article 19(2) of the UNCLOS III was thought to be a clear and
comprehensive delineation of rules that would provide the cri-
teria for defining the right of innocent passage. Unfortunately,
the Black Sea bumping incident demonstrated that the defini-
tion of “innocence” is not as clear and discernable as the draft-
ers of the UNCLOS III may have intended. While Freedom of
Navigation exercises help to sharpen the definition by forcing
issues to a head, they carry very real risks of precipitating

4214, para. 8
14 Hitt, supra note 20, at 742
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violent interaction between nations or, at a minimum, generat-
ing political ill-will,

It appears clear, however, that we are moving in the right
direction toward uniformly defining innocent passage. The
Joint Interpretation of Innocent Passage between the United
States and the Soviet Union is significant for two reasons.
First, It helps to clarify the “‘exhaustive list"” contained in arti-
cle 19(2) of the UNCLOS III, from which all nations will bene-
fit. Second, it demonstrates that freedom of navigation dis-
putes can be resolved peacefully through negotiation and
accord within the context of the UNCLOS III. The world com-
munity certainly will not miss the significance of two world
superpowers coming together at the bargaining table to resolve
their international disputes through words and not deeds. Fu-
ture generations should view the Black Sea bumping incident
as a very temporary ‘‘blackout” for the otherwise strong rule
of law in the new world order.

Today, maritime nations enjoy a right of innocent passage
that is stronger and more firmly entrenched than at any previ-
ous time in history. It will be important for nations to under-
stand and apply the intricate art of compromise to keep the
world's oceans open and free. A clear, concise right of innocent
passage is the mechanism by which competing interests in this
area will be harmonized. Each nation must be ever watchful
and vigilant in ensuring that this critical concept receives its
full, deliberate, and faithful compliance.






DETERMINING CLEANUP STANDARDS FOR
HAZARDOUS WASTE SITES

MAaJOR WiLLIaM D. TCRKULA*

1. Introduction

With the impending closures or realignments of military ba-
ses nationwide, both private and public parties recognize the
problems incident to the private resettlement of formerly pub-
licly held lands. In particular, installations that had unique
military missions may manifest environmental problems that,
while tolerable when balanced against the paramount necessi-
ties of maintaining national security, are impossible to recon-
cile with traditional private and commercial uses. Consider the
hauntingly analogous case of Sandra DeVantier who, on No-
vember 28, 1990, moved into a newly purchased house in the
Love Canal neighborhood of Albany, New York,! Buying a
house usually is a pretty ordinary event, but Ms. DeVantier
moved into a neighborhood that was so polluted by hazardous
waste? that it served as a nom de guerre, or rallying cry to
clean up the environment.? Can Love Canal now be looked to as
an example of a successful environmental cleanup effort? This
question, at least at present, appears to remain unanswered.
Similarly, how clean must a military installation be before the
federal government can retrocede its ownership to the state or
to private parties, also is controversial.

- Judge Advocate General's Corps, United States Army Reserves. B.A, 1979, Univer-
sity of North Dakota; J.D., 1981, University of North Dakota Law School; LL.M., 1981,
The Judge Advocate General's School. Previous works include DRUG AND ALCoHOL TEST
ING: ADVISING THE EMPLOYER (Butterworth Pubs. 1990); Advocacy and Administrative
Boards: A Primer, THE ARMY LaWYER, July 1887, at 46. This article is based upon a
written thesis dissertation that the author submitted to satisfy, in pert, the degree
requirements of the 39th Judge Advocate Officer Graduate Course

USilverman, Resettlement of Love Canal Begins, But Banks Sour on Mortgages, 21
Env't Rep. (BNA) 1590 (1990,

2 A hazardous waste or substance is defined by the Comprehensive Environmental
Compensztion and Liability Act (CERCLA), 42 US.C. § 9601 (1988), as any toxic or
hazardous substance as listed or defined under other federal statutes including the
Clean Water Act, 33 U.S.C. § 1251 (1988); the Clean Air Act, 42 U.S.C. 8 7601 (1988);
the Solid Waste Disposal Act, 42 US.C. § 6901 (1988); and the Toxic Substances Con-
trol Act, 15 US.C. § 2601 (1988). The definitlon is generally expansive but is nar-
rowed by the various statutory and regulatory applications end requirements. See 40
C/F.R. pt. 300,53 (1990}

3 8ilverman, supra note 1, at 1581-15. Even after 10 years of cleanup efforts at Love
Canal, thousands of tons of hazardous waste remain there and some environmental
groups still are trying block resettlement of the area. /d,
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Whether or not buying property in Love Canal, or on land
that previously was an impact area, as a prudent investment is
an individual choice. The response from mortgage lenders,
however, has been less than enthusiastic.! The DeVantier
purchase, for instance, was for cash, underscoring mortgage
lenders’ reluctances to finance purchases of properties at the
infamous site. John Blyth, Chairman of the New York Bar As-
sociation’s Real Property Law Section was reported as saying,
“'banks and secondary lenders are becoming increasingly wary
about making loans on properties with an environmental prob-
lem.”? Some of the lenders’ reluctances are undoubtedly caused
by the opposition to resettlement of areas like Love Canal by
environmentalists. In a recent article, one commentator stated
that Love Canal may be a negative—not positive—example for
environmental cleanup.® The author stated,

Environmentalists have long opposed the resettlement of
Love Canal, contending that the area is still not safe and
that the habitability study was based on faulty methodol-
ogy. They also fear that resettlement of Love Canal would
set a dangerous precedent for other superfund [sic] sites,
establishing a new—and inadequate—standard for
safety.’

The Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA)® was designed to deal with so-
called Superfund sites such as Love Canal, Among other
things, section 121 of the Act® describes the cleanup standards
applicable to a hazardous waste site under the Superfund defi-
nition.!° The statute itself does not spell out what constitutes
an acceptable or safe level of contamination. It does, however,
prescribe that applicable federal and state standards will be
used to determine things such as the amount of lead in water
or the soil. These standards generically are called applicable or

14, at 1581

*la.

¢ See gemerally id

"id. 8t 1592

8 Pub. L. No. 96-510, B4 Stat. 2767 (1882), codified at 42 L'S.C. 86 0601-9675 (1988)

$ CERCLA or Superfund often Is referenced by authors according to the paragraph
numbers in the original legislation. Those numbers run from 100 to 175 and corre-
spond 1 title 42 of the United States Code 8§ 9601-8675. For example. section 121 the
CERCLA legislation, referred to as the Act, corresponds with 42 U.S.C. § 5621

1242 US.C. § 9601(33) (1988). The definition of a hazardous substance under CER-
CLA s far broader than it is under other environmental statutes and It cavers more
than just waste—it refers to any substance that reasonably can be expected to cause
any kind of adverse effects to living things.
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relevant and appropriate requirements (ARARs).!! They can
include air emissions, water quality, soil percolation levels,
movements of hazardous materials, and containments of con-
taminants.? Section 121 of CERCLA is the longest section of
the statute and contains very broad, as well as many specific,
requirements for removal of hazardous substances or for the
treatment of others that may fall under the statute’s purview.

The degree of cleanup required under CERCLA for a given
site is described in section 121(d) as

Remedial actions selected under this section or other-
wise required or agreed to by the President under this
chapter shall attain a degree of cleanup of hazardous sub-
stances, pollutants, and contaminants released into the en-
vironment and of control of further release at a minimum
which assures protection of human health and the environ-
ment. Such remedial actions shall be relevant and appro-
priate under the circumstances presented by the release or
threatened release of such substance, pollutant, or contam-
inant.!3

The "'relevant and appropriate’ language of the statute is the
source of the ARAR acronym. Although the term is inherently
vague, it serves as an economical way to refer to the plethora
of laws and regulations that may apply to a site cleanup. The
United States Court of Appeals for the Tenth Circuit recently
defined an ARAR succinctly as whatever cleanup standards
the Environmental Protection Agency decides are applicable
under a remedial cleanup plan.'¢

A. CERCLA and Other Federal Legislation

Legislation regarding cleaning up the environment from pol-
lution and contamination caused by man exploded in the
1970’s and early 80’s.!> The Solid Waste Disposal Act has been
on the books—as amended by the Resource Conservation and
Recovery Act (RCRA)—since 1978, but Congress realized that

1174, § 9621(d). The title, " Applicable Relevant and Appropriate,” actuslly does not
appear in the statute, but the language requiring these standards is celled the ARAR
requirement, These ARARS regularly are referred to as part of the applicable remedial
actions to be taken at Superfund sites.

“2Id. 8 DB21(d)(2) A)1). This section incorporates several other statutes that specify
standards for water quellty, clean air, and other applications.

8 1d. 8 9621(d),

# Colorado v. Idarado Mining Co., 916 F.2d 1486, 1495 (10th Cir, 1990).

5 D. SIVE & F. FRIEDMAN, A PRACTICAL GUIDE T ENVIRONMENTAL Law (1987).
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legislation alone fell short of the requirements to deal with
what we had learned to be hazardous and toxic wastes.'® In
simple terms, as the title of the statute implies, the Act is a
regulatory mechanism for the safe disposal of solid waste, as
defined by the statute. As Love Canal graphically demon-
strated, we no longer can simply dig a hole and bury our waste
without fear of future consequences. Making sure we do not
create future environmental messes by our means of waste dis-
posal, however, does not deal with the vexing problem of
cleaning up the already contaminated sites all over the coun-
try.

While RCRA sets standards for regulating the handling toxic
or hazardous wastes, the '‘big stick” for cleaning up dangerous
environmental sites falls under the broad scope of CERCLA
and the Superfund.!” The fundamental difference between
RCRA and CERCLA is that CERCLA is designed to target and
fund the cleanup of areas that already are contaminated,
whereas RCRA is better viewed as a regulatory mechanism to
avoid creating the same kinds of problems in the future. The
corrective action requirements of RCRA, however, which re-
quire present waste generators and handlers to take corrective
action for disposal methods used in the past, can cause some
confusion.!®

A good deal of confusion also surrounds the interplay of the
RCRA and CERCLA statutes. A good discussion of that inter-
play and differences between the statutes is found in The Envi-
ronmental Law Handbook of 1989 published by Government
Institutes, Inc.:® The authors note that the EPA, when replying
to information requests, provides a schematic drawing show-
ing a circle labeled as RCRA surrounded by a larger and con-
centric circle labeled CERCLA.?" The obvious implication that
RCRA is somehow consumed by CERCLA is not entirely accu-
rate. The key to the breadth of CERCLA is that, unlike RCRA,
which regulates waste,?> CERCLA covers any substance that
falls within the broad purview of CERCLA’s hazardous sub-

" Solid Waste Disposal Act, Pub. L No. 84-580, 90 Stat. 2305 (1882), is codified as
amended at 42 U'8.C. §§ 9601-9657 (1088)

" See 42 US.C. § 0621(d) (1888) The statute clearly states that it covers RCRA and
a host of other statutory and regulatory isms for 4l cleanup.

5 See id. 88 6924(u3, 6924(v), B92B(}

1€ . ARBUCKLE, Environmental Lai: Handbook, (10th ed. 1990)

*1d. at 78

140 C.F.R. pt 261 2(e} (199803 To be a hazardous waste under RCRA. the waste
must be a solid waste under the definition,
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stance definition.??2 The Code of Federal Regulations section
listing of presently identified “hazardous substances" under
CERCLA has more than 700 entries and can be changed as the
agency deems necessary.®® Other substances that may not be
on the list can include any other substance that reasonably can
be determined to cause harm.?* Therefore, just because a sub-
stance is not on the EPA's hazardous substance list does not
mean it could not potentially be regulated under CERCLA. The
concentric circle diagram offered by EPA to demonstrate the
relationship between RCRA and CERCLA is overly simplistic,
however, and conflicts between the statutes and their applica-
tions persist.

B. State Legislation

The federal government is not alone in setting standards for
environmental cleanup. Each state has some form of regula-
tory scheme dealing with creating or maintaining a clean envi-
ronment.?® These laws can be based on federal RCRA or CER-
CLA standards, or legislation peculiar to a particular state.?®
Not surprisingly, the laws are not all the same and some may
conflict or overlap with their federal counterparts. All fifty
states have some statutory provision for dealing with hazard-
ous wastes.?” Not all the statutes are of recent vintage or in
response to federal environmental cleanup programs, such as
CERCLA or RCRA. The State of Washington, for instance, en-
acted a statute in 1909, making it unlawful to ‘‘deposit, leave
or keep” any "‘unwholesome substance” on land or waters in
the state.?®

Some states also have established environmental statutes
that are different from, more restrictive than, or more de-
raanding than federal standards. These state laws have come
in conflict with the federal government's prosecution of

42 U,8.C. §9601(14) (1988).

2840 C.F.R. pt. 302 (1990),

* See 42 U.8.C. 8 6301(22) (1888).

2 In 1989, Clean Sltes, an nonpmfn environmental study group based in Alexandria,
Virginia, related laws from each of the 50
states. The summary, entitled A Report on State Hazardous Waste Laws, is an undated
loosely bound table of state laws available from Clean Sites at 1199 North Fairfax
Street, Alexandria, Virginia,

% Clean Sites, A Report on State Hazardous Waste Laws (1889) (1199 North Fairfax
St Alexandria, VA)

14, at 5.7

% Wash. Rev. Code B 8.66.060 (1909).
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cleanup campaigns,?® Colorado has been one of the most ag-
gressive states in attempting to enforce state cleanup stan-
dards which may differ from federal requirements under CER-
CLA. In the case of Colorado v. Idarado Mining Co.,%° Colorado
challenged the EPA's cleanup program by insisting that the
state's remedial plan for cleanup of mine tailings should be
enforced over the EPA-selected remedies.® One issue ad-
dressed by the court in that case was whether or not the fed-
eral government can control remedial cleanup action under sec-
tion 121 of CERCLA, or whether section 121(e)(2) of the
statute allowed the state independently to select a cleanup
plan.®? The court, in essence, said that the remedial action plan
mentioned in CERCLA is one selected by the federal govern-
ment or its delegates—not one selected by the state.®® The
court went on to say permitting a state to select its own reme-
dial actions under section 121 would render the federal reser-
vation of authority “irrelevant.” The Idarado case may serve
as an indicator that at least the Tenth Circuit may view each
Superfund cleanup as the sole responsibility of the federal gov-
ernment.®® The Army faces a similar state authority challenge
from Colorado over the cleanup of Rocky Mountain Arsenal in
a case pending before the same district court that first heard
the Idarado case.® It remains to be seen if the Tenth Circuit’s
interpretation that CERCLA cleanup is a distinctly federal
remedy will directly affect the Rocky Mountain Arsenal case,

Whether the state can exercise control over the cleanup of a
Superfund site, and what cleanup standards are enforceable,
will be analyzed further as existing authority is examined to
determine remedy selection and enforcement under CERCLA
section 121.

% See K. Breslin, Colorado Case Turns on Jurisdiction over Hazardous Waste
Cleanup, 21 Env't Rep. (BNA) 523 (1800). The focus of the article is the dispute
between the United States and the State of Colorado over the cleanup of the Army's
Rocky Mountain Arsenal site. Although there has been little direct litigation in the
area, the federal-state clash of authority also came up in cases in Ohio, New Mexico,
and Washington, 1d. at 524, 525 Those cases, however, dealt with financial responsi-
bility for cleanup costs—not who had the authority for remedy selection.

916 F.2d 1486 (10th Cir. 1990}

5UId. ar 1488,

@y,

5 1. at 1495

i

3 The Jdarado case's focus was on the state’s authority to invoke the injunctive
relief provisions of CERCLA. The court, however, made it clear that CERCLA is a
federal program and rot one through which a state can create its own remedial plan
for site cleanup See id. a: 1496

° Urited States v. Coiorado, No. 89-C-1846 (D Colo. 1989)
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II. State and Federal Conflicts; RCRA versus CERCLA?

There is no shortage of litigation over environmental issues,
but most of the focus has been on determining financial liabil-
ity for cleaning up the mess. Notably, two recent texts—the
Envir tal Law Handbook® and A Practical Guide to En-
vironmental Law®—devote most of their discussions about
CERCLA to liability concerns. In the Environmental Law
Handbook, Richard G. Stoll states, “CERCLA's most basic pur-
poses are to provide funding and enforcement authority for
cleaning up the thousands of hazardous’ waste sites’ created in
the United States in the past and for responding to hazardous
substance spills.”® To date, the 10th Circuit stands virtually
alone among the appellate courts in wrestling with the remedy
selection process and enforcement authority of CERCLA sec-
tion 121.4° Federal and state interplay under CERCLA and
RCRA presently is unclear, but evolving.

A. Are RCRA and CERCLA in Concert or Conflict?

In examining the interplay between the statutory schemes of
CERCLA and RCRA, it is important to remember that RCRA is
an amendment to the Solid Waste Disposal Act.*! Accordingly,
it affects thousands of sites—both big and small—and regu-
lates the day-to-day handling of wastes.*? CERCLA’s scope is
broad and it covers substances which may not even qualify as
wastes under RCRA but which are still considered “hazard-
ous” for the purpose of CERCLA regulation.** Furthermore,
CERCLA, as amended by the Superfund Amendment and
Reauthorization Act,* takes aim at the cleanup of sites listed
on the National Priority List for Superfund cleanup.*S Theoret-
ically, the statutes do different things, but the tangle of stat-
utes and regulations implementing the provisions of RCRA and
CERCLA apparently create inevitable conflicts,

Section 121(e)(2) of CERCLA provides that a state “may en-
force any Federal or State standard, requirement, criteria, or

37J. ARAUCKLE, supra note 18, ch, 3.

% D. SIVE & F. FRIED¥AN, supra note 15, ch. 6.
¥ See J. ARBUCKLE, supra note 19, at 75.

42 See supra note 35

4142 UB.C. 88 6501-6991 (1988).

42 J. ARBUCKLE, supra note 18, at 93,

43 See statutes cited supra note 2.

# Pub. L. No. 89-409, 100 Stat. 1613 (1988).
4340 C.F.R. pr. 300.66(¢)(2) (1880).
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limitation to which the remedial action is required to conform
under this chapter in the United States district court for the
district in which the facility is located.”* Does this language
mean that the state is free to enforce remedial standards of its
own at a Superfund site when those standards may differ from
those selected by the federal government? The court's initial
answer appears to be ''no." As noted earlier, the Tenth Circuit
in Idarado is the only appellate court to examine in depth the
state’s authority for remedy selection under CERCLA. The
court's analysis is not focused on the fact-specific remedy it-
self, but instead looks at the legal basis asserted by the state to
require compliance with state requirements under CERCLA .+
Use of the Idarado case as a vehicle for this federal-state con-
flict analysis is curious, considering that the United States ap-
peared in the case only as amicus curiae.*® In that case, the
state brought action against private defendants for injunctive
relief, among other claims, under section 121 of CERCLA. The
central decision of the Tenth Circuit related to the authority of
the district court to grant the state injunctive relief under sec-
tion 121, The court, however, decided to tackle the state ver-
sus federal authority issue because '‘Failing to comply with
CERCLA Section 121 and the NCP [National Contingency Plan]
selection process would appear to carry far more significant
consequences than amicus United States and the defendants
are willing to admit."*?

Although the Idarado case is not one in which RCRA con-
flicts with CERCLA, it does clearly say that while CERCLA
cleanup actions may have to comply with applicable state stan-
dards, it is a statute for federal enforcement, and not one
through which the state can enforce its independent remedial
actions, whether under RCRA or some other state standard.®®

The RCRA-CERCLA conflict of authority is clearly at issue
in the case of United States v. Colorado,’ which involved the
cleanup of Rocky Mountain Arsenal. The Idarado case is fur-
ther relevant to this conflict resolution, not only because it is
in the Tenth Circuit, but also because it centers on who has
authority to enforce cleanup at a CERCLA site. Reviewing the
dispute between Colorado and the United States, the Bureau of

442 U.8.C. §9621{e)(2) (1988)

¥ Idarado, 918 F.2d at 1491, 1492
4 1d, at 1486, 1494

+1d. at 1484 n 8.

507d. at 1495,

81 No. 88-C-1846 (D. Colo. 1888)
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National Affairs recently reported that “‘behind the conflicting
legal positions lies the central question: Who will control the
cleanup of the arsenal?"'5? Considering the Tenth Circuit’s re-
versal of the trial court's interpretation of states’ rights under
CERCLA in Idarado, the trial court’s interpretation of state
RCRA authority at the Rocky Mountain Arsenal site may not
withstand similar appellate examination. Although litigation
over cleanup of the arsenal began in 1983, Colorado and the
United States became adversary litigants in 1986, when Colo-
rado sued the United States to enforce compliance with a state
closure plan for Rocky Mountain Arsenal.® Since that time, the
court has been consistent in finding that the state had RCRA
enforcement authority at the site.’* The United States main-
tains that because the arsenal is Superfund site, cleanup is reg-
ulated exclusively under CERCLA.5®

The clear issue the courts have to decide is whether or not
Congress gave the federal government plenary authority for
Superfund cleanup and how RCRA and CERCLA work to-
gether, if they actually do. Some commentators contend that
mixing RCRA and CERCLA to specify cleanup standards is a
dangerous combination. In the Environmental Law Hand-
book,® one author states that there is a trend toward a RCRA-
CERCLA merger:

From the perspective of one who is interested in assur-
ing health and environmental protection, but who hates to
see billions of dollars wasted on excessive cleanup efforts,
there may be significant concerns with the trend toward
presuming that RCRA requirements should be lifted and
imported wholesale into CERCLA cleanups. This trend can
have either or both of the following unfortunate results:
(a) impose cleanup costs at old sites that have no reason-
able relationship to the risks presented at the site; and/or
(b) weaken RCRA requirements for current and new sites

% 21 Env't Rep. (BNA) 523 (1990).

#3 United States v. Colorado, No. 86-C-1646 (D. Colo. 1986); United States v. Shell,
No. 83-C-2379 (D. Colo. 1983). A good synopsis of the litigation history of the case is
found at 21 Env't Rep. (BNA) 525 (1990). Shell and the United States filed a consent
decree in the case in 1988

s Colorado, 21 Env't Rep. at 524. The accompanying srticle traces Judge Jim R
Carrigan's role in the case since his first ruling in 1986 on the issue. The author notes
that Judge Carrigen sees CERCLA and RCRA as different, but not as mutually exclu-
sive.

o1

£ J. ASBUCKLE, supra note 19, at 93,
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that often should not as a preventative matter be weak-
ened.5”

Whether or not RCRA requirements apply in a CERCLA
cleanup action is a critical question in the debate over who has
authority to determine cleanup standards at Superfund sites.
This raises the question of '‘who's the boss?’' when parties
encounter situations like the Rocky Mountain Arsenal® and
the cleanup requirements that are really necessary at that site
The Environmental Law Handbook authors take the position
that in some respects, RCRA and CERCLA are categorically
different and should not be confused. They label CERCLA as a
‘response’ statute and RCRA as a “regulatory” statute aimed
at preventing the creation of messes with which CERCLA is
designed to deal.®® “To impose RCRA standards at old sites
will, however, often impose great costs where health and the
environment could be fully protected for much less cost,”5¢
Under that rationale, the state-federal authority issue is com-
pounded by the cost factors associated with remedy selection.

Is cost the proper criterion for determining cleanup reme-
dies? In the agency commentary to the EPA Proposed Correc-
tive Action Rule for Solid Waste Management Units, published
in July 1990, the EPA indicates that economic considerations
are indeed a policy factor.!

EPA’s goal in RCRA corrective action is, to the extent
practicable, to eliminate significant releases from solid
waste management units that pose threats to human
health and the environment, and to clean up contaminated
redia to a level consistent with reasonably expected, as
well as current, uses. The timing for reaching this goal will
depend on a variety of factors, such as the complexity of
the action, and the financial viability of the owner/opera-
tor 82

The agency commentary goes on to say that, in the case of
ground water, for instance, the water should be cleaned up to
the point in which it is safe to drink, regardless of whether or
not the water actually will be consumed.®® Not much farther

i

*# United States v. Colorado, No. 89-C-1646 (D. Colo. 1888)
55 J. ARBUCKLE, supra note 19, at 93,

€,

€ 21 Env't Rep. (BNA) 666, 672 (1960,

g

# Id, at 672
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along in the same paragraph, however, the agency says, “Al-
ternative levels protective of the environment and safe for
other uses could be established,” when the water is not actu-
ally going to be used for drinking water.® That apparently
contradictory language is the kind of ambiguity that led to
harsh criticism of the EPA and its process for selection of
cleanup standards. Chemical Engineering magazine quotes the
Washington, D.C., environmental study group, Clean Sites, as
saying, “The lack of a clear framework for remedy selection
has led to repeated criticism of EPA for failing to comply with
the law and for inconsistent levels of cleanup.”® That com-
ment was made in November 1989-—seven months before the
EPA published its commentary on the RCRA remedy selection
process in July 1890. Although the Chemical Engineering arti-
cle dealt pointedly with CERCLA cleanup standards and rem-
edy selection, the agency did little to allay criticism of its rem-
edy selection process by saying, on the one hand, we have to
make all ground water drinkable; but, on the other hand, we
do not always have to make ground water drinkable,

Although the EPA commentary on its proposed RCRA
cleanup standards does not mention CERCLA, it is obvious
from the language of the commentary that not all cases call for
application of the same remediation standards, That does not
settle the RCRA/CERCLA turf war between state and federal
authority; it merely emphasizes that the same cleanup stan-
dards are not appropriate in all cases. Although the Tenth Cir-
cuit has clearly said that CERCLA is a peculiarly federal baili-
wick,% resolution of the direct conflict between federal and
state authority at Superfund sites yet is to be determined, How
we select a cleanup remedy, whether under CERCLA or RCRA,
has been the subject of considerable study and will generate
continuing debate.

III. The National Contingency Plan and Selection of
Remediation Standards

How to select a cleanup remedy for a hazardous or toxic
waste site®” has been the subject of rancorous debate among

w14

© Melamed, Pizring Superfund in CHEMICAL ENGINEERING, Nov, 27, 1989, at 31

® Idarado, 916 F.2d at 1493

1 See generally, statutes cited supra note 2. As described in the referenced statutes,
a hazardous waste site could be defined under a multitude of statutes and regulatory
measures. Hazardous waste is referred to In the remainder of the text as relating to all
those applications, uniess otherwise stated.
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many involved in environmental rehabilitation. Clean Sites, a
nonprofit study organization,®® collected a large group of peo-
ple involved in environmental programs, including representa-
tives from state and federal government, private industry, and
citizens groups to explore the issues related to remedy selec-
tion for Superfund sites. The group was charged with the task
of coming up with specific recommendations on how to deter-
mine uniform and workable standards for remedy selection at
Superfund sites.® Clean Sites focused its study on the National
Contingency Plan™ criteria for selecting a site cleanup remedy.
The organization released a report in October 1990 entitled
“Improving Remedy Selection: An Explicit and Interactive pro-
cess for the Superfund Program.” The conclusions and recom-
mendations of that report will be examined further.

A. Criteria for Selecting a Remedy: the National Contingency
Plan

Environmental statutes enacted by Congress get their
“‘teeth” through the implementation provisions of the Code of
Federal Regulations. Those regulations are the executive
agency administrative rules, which first are published in the
Federal Register, and then which the agency publishes as reg-
ulations to govern the administration of the statutory provi-
sions,” Under CERCLA, the implementing regulations are re-
ferred to in general terms as the National Contingency Plan
(NCP).2 Regulations for determining remedy selection criteria
essentially fall into three categories:

(1) threshold criteria—overall protection of health and
the environment and compliance with appropriate relevant
and appropriate standards (ARARSs).

© Clean Sites is 2 nonprofit organization that periodically issues studies and infor-
mation on environmental matters. In & recent publication, fmproving Remedy Selec:
tiom, (Oct. 1990). a statement on the cover leaf says the organization offers mediation
services to parties involved in site cleanups and is funded by government and private
grants. Among its board of directors are listed Russell E. Train, chairman of the World
Wildlife Fund, former Attorney General Archibald Cox, and officers of major corpora-
tions such as Occidental Chemical and Syntex Corporation.

* Clean Sites, Improving Remedy Selection: An Ezplicit and Interactive Process for
the Superfund Program, (1990). More thar. 80 people from private industry, state
government and federal government participated in the vear-long study of remedy
selection. Jd. at A-1

240 CFR. pt. 300 (1880) (setting out the goals and procedures for the federal
Superfund cleanup program through the National Contingency Plan).

7 Eg., EPA Proposed Corrertive Action Rule for Solid Waste Management Unuts, 55
Fed. Reg R 30768 (1990

7240 CF.R. pr. 300 (1991}
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(2) primary balancing criteria—long term effective-
ness, short term effectiveness, reduction of contamination
by treatment, cost, and feasibility.

(3) modifying criteria—state acceptance and community
acceptance.”

These criteria were the genesis of the Clean Sites evaluation of
the EPA remedy selection process. The Clean Sites study in-
volved more than ninety participants from private industry,
state government, and federal government.’* Unfortunately,
none of the material in the report is individually attributable.
It is published only as a compilation of the various partici-
pants. Nevertheless, the critical nature of the study suggests
that, despite EPA funding for the project, neither bias in favor
of the EPA, nor in favor of private organizations—such as the
co-sponsoring Andrew W. Mellon Foundation— is apparent.
The work is probably the most comprehensive and objective
study on the matter of remedy selection. Although, the text of
the study is replete with bureaucratic platitudes, scores of ac-
ronyms, and broad generalizations of the problems of environ-
mental cleanup, it does spell out two conclusions for remedy
selection.

(1) The EPA should develop a clear, comprehensive, and
useful guide for selecting remedies.

(2) The EPA should develop a headquarters task force
comprised of a select group of experienced senior employ-
ees to work directly with the regions.”

Those conclusions do not simply mirror the text of the study,
which is highly critical of the EPA's present procedures in
remedy selection, For instance, the study notes that the EPA
states in its corrective action rules that toxicity and carcino-
genic levels should be measured in powers of ten,™® The Clean
Sites study report states,

Several participants felt that too much emphasis is
placed on numerical representation of risk as a means of
communicating risk to the public. In many cases these
numbers are meaningless to the community and only help

) Melamed, supra note 64, at 20-22,

"4 See generally Clean Sites, supra note 68,

T 1d. at 85

76 See EPA Proposed Corrective Action Rule for Solid Waste Management Units, 50
Fed. Reg. 30758 (1990), reported in 21 Env't Rep, (BNA) at 867 (1980).
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fuel their fears and misunderstanding. The use of powers
of 10 to express risk is also confusing. Some [study] par-
ticipants did not fully understand what the numbers repre-
sented and which represented the greatest risk.’”

Despite the criticism, the EPA continues to express risk factors
using the “powers of ten” rule. According to the EPA, a cancer
risk of one in 10,000 is considered a level of contamination
that is protective of human health, although higher levels of
protection are desireable. In a recent consent decree, entered in
United States v. Seymour Recycling,” the EPA and the respon-
sible parties agreed on health protective levels as high as one
in 100,000 and one in 1,000,000. The ultimate issue is the de-
termination of what constitutes a ‘safe’” level of risk.

In many, if not most, cases the risks that may be present at,
and the future consequences of, a contaminated site are largely
unknown and not prone to meaningful quantification or defini-
tion. In a recent book entitled Chemical Contamination and its
Victims™ the authors stated,

At the heart of the problem presently confronted by the
courts in toxic tort suits is the inability to determine cau-
sation quantitatively when transscientific issues are in-
volved—when questions asked of science, such as the sta-
tistically significant effects of a chemical on human
health, cannot be answered at the time.%

The authors pointed out that actual risk quantification for
exposure to a toxin is morally and ethically impossible in most
situations. We realistically cannot expect to expose thousands
of people to a toxic substance to see what might happen.
Therefore, risk assessments have to be somewhat hypothetical
and will change as we learn more over time.8! Those hypotheti-
cal expressions of risk in powers of ten can be deceiving to
many because by increasing the value of the exponential factor
does not always reduce the risk dramatically. Reducing a risk
factor from 10-¢ to 10-* reduces the risk factor by ninety-nine
percent, but reduction by each additional exponential lessens
risk by only less than one additional percent. For example, risk
expressed as 10-* power is the EPA benchmark for expressing

7 See Clean Sites, supra note 68, at 29,

8 No. IP-80-457-C, consent decree ($.D. Ind. 19882,

D, SCENARE & M. KAUT23aX. CHEMICAL CONTAMINATION AND ITS VICTIME (1980).
.

“11d, at 87
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a health risk of one in 10,000, or ninety-nine percent free of
risk. That means that we have only one additional percent to
work with, Accordingly, by adding a zero to the 10,000, risk
reduction has increased by one additional tenth, or one-tenth
of one percent. Emotionally, a risk factor of one in 100,000
may seem dramatically better than one in 10,000, but mathe-
matically it is insigrificant. Just how meaningful in terms of
site cleanup is the requirement that risk factors be reduced
more than ninety-nine percent, or 104 ? Even the EPA says it
favors remedies to achieve risk factors greater than 10+ . The
consent decree and record of decision (ROD) in the Seymour
Recycling case reflects that philosophy when the parties
agreed to a “maximum excess lifetime cancer risk level of 1 x
10 at and beyond the site boundaries and of 1 x 10 at the
site’s Nearest Receptor . . . ." 9 That statement related to
present clean water standards, but only a few lines farther
down in the decree, the parties recognized that future risk cal-
culation will be based on the most current data available from
the Superfund Public Health Ewvaluation Manual and the
EPA’s Cancer Assessmment Group.® That reference underscores
the fact that, despite scientific efforts at risk assessment, de-
terminations of what constitute acceptable levels of contami-
nant exposure are largely guesses. What might be acceptable
now, based on available technology and information, may not
be adequate in the future. The obvious danger of a consent
decree like Seymour is that it is open-ended and leaves unan-
swered the question of when cleanup is complete. If we deter-
mine later that the standards set out in the decree are inade-
quate, who will be responsible for paying for the increased
cleanup cost? If new technology only reduces risk by an addi-
tional one-tenth of one percent at a cost of $100 million, it is
difficult to argue that such a level of cleanup is practical even
if it is possible,

B. Centralizing the Remedy Selection Process

The Seymour case exemplifies the fact that while we may
find some assurances in mathematical expressions of risk, we
really do not know what may be required or appropriate in the
future. The EPA and the private parties in Seymour selected a
centralized source for reference regarding cleanup standards

% See generally Seymour Recycling Co., shp op
s 1d.
14,
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but the Idarado and Rocky Mountain Arsenal cases demon-
strate the dichotomy that exists over cleanup authority and
applicable standards. The district court in Rocky Mountain
seemed to favor state control over remedy selection authority,
while the Tenth Circuit in Jdarado seemed to say that the state
has no authority in a Superfund cleanup case and has only
limited authority to intervene by insisting on state require-
ments.83 According to the Clean Sites study on remedy selec-
tion,® “Even the best remedy selection process will be difficult
to implement and will be prone to inconsistency under a decen-
tralized program.'#" Is centralized remedy selection a practical
alternative? Although Clean Sites' study group advocates that
approach, there is an inherent contradiction in that position.
CERCLA section 121(f)(1) requires that the President establish
regulations providing for “substantial and meaningful involve-
ment by each State in initiation, development, and selection of
remedial actions to be undertaken in that State.”® If the rem-
edy selection process is centralized with the EPA, what influ-
ence can the states have in the process? Although the Tenth
Circuit has held that a state does not have jurisdiction to use
CERCLA in its own right, section 121 does give the state fun-
damental elements of control over federal cleanup activity.
CERCLA provides,

If the State does not concur in such selection, [of a rem-
edy] and the State desires to have the remedial action con-
form to such standard, requirement, criteria, or limitation,
the State shall intervene in the action under Section 9606
entry of the consent decree, to seek to have the remedial
action so conform. Such Intervention shall be a matter of
right. The remedial action shall conform to such standard,
requirement, criteria, or limitation if the State establishes,
on the administrative record, that the finding of the Presi-
dent was not supported by substantial evidence. If the
court determines that the remedial action shall conform to
such standard requirement, criteria, or limitation, the re-
medial action shall be so modified and the State may be-
come a signatory to the decree. If the court determines
that the remedial action need not conform to such stan-
dard, requirement, criteria, or limitation, and the State
pays or assures the payment of the additional costs attrib-

% Idarado, 916 F.2d at 1486,

5 See Clean Sites, supra nove 68
#1d, at 81

42 U.S.C.§6621(F)(1} (1988)
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utable to meeting such standard, requirement, criteria, or
limitation, the remedial action shall be so modified and the
State shall become a signatory to the decree 8

The statute also contains language that requires the federal
government to give the affected state an opportunity for in-
volvement and comment at various stages of the remedy selec-
tion process, including the remedial investigation and site
cleanup feasibility study.®® Whether or not that comment and
involvement will be recognized is subject to the court's deter-
mination. In the case of Joknson v. United States,® the court
rejected the opinions of two expert witnesses on the injury
causation in a toxic tort case because the “experts’' could do
no more than quantify potential harm in hypothetical terms.$?
That case involved a suit by aircraft plant employees claiming
damages from cancers caused by exposures to radiolumines-
cent instrument dials.®® Although unrelated to CERCLA, the
court's recognition of the inexactitude of risk quantification is
directly analogous.

IV. Analysis of Remediation Methods Selection

Everyone wants a clean environment, but there is no clear
consensus on how clean to make it. Study groups such as Clean
Sites do little to give us concrete bases on which to make fun-
damental decisions on remedy selection. That group recently
observed,

The remedy selection process used by EPA in administer-
ing the Superfund program involves the application of
nine evaluation criteria developed using requirements of
Section 121 and other factors. Numerous problems associ-
ated with the criteria and the remedy selection process
have been identified in reports prepared by government
agencies, congressional committees, and environmental
and industry groups. These problems include inconsistency
in decision-making, incensistency in compliance with
ARARs, lack of clear cleanup objectives, inadequate char-
acterization of risk at sites, inadequate attention to envi-
ronmental protection, inappropriate use of cost criterion

%42 U.8.C. § 9821(f)(2)(B)

*Id,

#5397 F. Supp. 374 (D. Kan, 1984)
% Id. at 409-15,

g,
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(sic), failure to implement permanent and treatment reme-
dies, poor justification for selected remedies, and selection
of unproven technologies.®

The nine criteria used by the EPA leave the agency too much
flexibility in site cleanup remedy determination, according to
critics. Linda Greer, a congressional lobbyist with the Hazard-
ous Waste Action Coalition, says that the problem relates to
the EPA's present framework for the nine-factor analysis.®
Those factors include the following:

(1) overall protection of human health and the environ-
ment;

(2) compliance with applicable or relevant and appro-
priate requirements (ARARs);

(8) long-term effectiveness;

(4) reduction of toxicity;

(56) mobility or volume of waste;

(8) short-term effectiveness;

(7) ease of implementation;

(8) state acceptance of the plan;

(9) local acceptance of the plan; and
(10) the cost of the plan.®®

In practical terms, remedy selection is largely driven by the
economic considerations involved. Conceivably, site treatment
that would result in a risk factor ranking of 1 x 10-¢ might
cost $10 million while reducing the risk factor to ! x 10-¢
might escalate that cost to twice that much. Depending on the
remedy selected, and technology employed, it could cost $40
million to clean up a site to a given standard using one technol-
ogy, while the same level of cleanup may cost ten times that
much using another approach to the problem.®” “In hazardous
waste engineering, the uncertainties are often more than an
order of magnitude,” according to the American Council of
Consulting Engineers®®. The uncertainty lies in the fact that

# Clean Sites, supra note 66, at B-17

% Fixing Superfund, CREV:CaL ENG'NEERING, Nov. 27, 1989, at 81
< Clean Sites, supra note 66, at B-7, C-2

. ARBUCKLE, supra note 19, at 86

% Fizing Superfund, infra note 99, at 32
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much of the contamination at any given site is underground,
and finding out just what the contaminants are and how they
might affect the environment are largely unknown parts of the
remedial equation.®®

A. Cleanup Method Selection Criteria: An Enigma Within a
Conundrum

The federal legislation known as CERCLA gives only vague
guidance on what parties must do to meet environmental
cleanup requirements. The statute states that the President,
through EPA, “shall select a remedial action that is protective
of human health and the environment, that is cost effective,
and that utilizes permanent solutions and alternative treat-
ment technologies or resource recovery technologies to the
maximum extent practicable,”1% In the same section, however,
the statute says that if a preferred remedy is not selected, the
President simply must publish an explanation of why it was
not selected. If the remedy selected by the EPA is not accept-
able to a state, and the EPA has made the requisite publication
of why a certain treatment is not to be used, the state’s only
recourse under CERCLA is section 121(f)(2)(B).!1! Under that
provision, the state has a statutory right to intervene. It must
show, however, that the federal executive decision was not
supported by ‘‘substantial evidence.''1%2 What constitutes *‘sub-
stantial evidence” at present remains a legal standard that no
court yet has defined in an environmental case.

One of the study groups in the Clean Sites symposium!% con-
cluded,

Despite clear Congressional intent and specific directives
in the statutory requirement to use permanent remedies,
the cleanups being prescribed by the Superfund program
are virtually indistinguishable from those of previous
years, In most cases, EPA is failing to use treatment at all,
let alone use treatment to the “‘maximum extent practica-
ble" as required by Superfund.1®?

8 1.

42 U.8.C. 8 9621(2] (1888),
142 U.5.C. § BB21(1)(2)(B).
21, at § 9621(N(2)A),

1 Clean Sites, supra note 68
Std atBeil.
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“Treatment,” rather than disposal or removal, is a key word in
the CERCLA legislation, but not one subject to easy definition
for any particular site. The statute clearly says that treatment
on site, rather than removal, is the favored approach. It states,
in pertinent part, that “treatment which permanently and sig-
nificantly reduces” the problem is preferred over other poten-
tial remedial actions.!®® The people ‘‘on the ground” dealing
with contaminated site remediation, however, do not seem to
have a concrete grasp of what is required. Moreover, they con-
cede that permanent treatment is not always possible. ‘‘Perma-
nence will not be achieved at all sites, but the statutory re-
quirement to achieve permanence ‘to the maximum extent
practicable' suggests that the feasibility of achieving a perma-
nent solution should be specifically evaluated at each site,”
according to the Clean Sites study.!°® What is practicable—
that which is capable of being put inte practice—and what is
truly practical in terms of economics or technology, may not be
the same thing.

B. The Practical Considerations of Toxic Site Cleanup

Study groups like Clean Sites!®” have the luxury of musing in
socratic fashion about environmental cleanup remedies. Hard
reality, however, is something else. Everyone may want to
clean up a contaminated site, but then the parties are faced
with the question of who is going to pay for it. Recently, two
national real estate developers found, to their chagrin, that a
site selected for a multimillion dollar condominium develop-
ment was contaminated by spills from a gasoline station that
existed on the site many years earlier. Calhoun Asscciates, a
limited partnership, and Lincoln Properties, Inc. had fought a
protracted legal battle for approval to build a high-rise condo-
minium complex on several seemingly park-like acres next to
one of the urban lakes in Minneapolis, Minnesota.!®® Although
they overcame difficulties with city building permit require-

-5 42 U.S.C. 8 9621(b) (1988).
-U6 Clean Sites. supra rote 68, at B-T.
d.

+5 Interviews with Richard Johnston, President, Braun Environmental Laboratories,
Inc. (BELL), chief environmental engineer for the Lake Calhoun Associates/Lincoln
Properties site in Minneapolis, Minnesota (July-Aug, 1890). The author served as coun-
sel to BELI during the settlement procedures over who would pay for the engineering
costs expended on site cleanup and investigation. When the developer and the land-
owner fatled to agree on payment to BELIL, BELI served notice of a mechanle's lien on
the site to force settlement, or to have the parties commitred to litigation, while devel-
opment stalied
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ments and site restriction complaints voiced by neighboring
property owners, they ran directly into the problem of
remediation of the construction site before any development
could begin, The parties employed an environmental engineer-
ing firm to evaluate the property and to design the necessary
remediation methods, but when it came time to pay for the
work, the developer—Lincoln Properties—and the land
owner—Calhoun Associates—came to loggerheads over who
would pay.!% Under CERCLA liability standards, the problem
is significant because former and present owners may be
jointly and severally liable for cleanup at a contaminated
site.!!? As one author pointed out,

It is important to note that this liability scheme applies
not only to cleanup costs, but also to ‘“‘natural resources
damages.” EPA and the states may assert claims for the
damages that hazardous substance releases (including
waste sites) have caused to federal or state-owned natural
resources. These claims are to be defined and addressed
under regulations which have been issued by the Depart-
ment of the Interior.!!!

The “natural resources’ damages refer to the effect or poten-
tial effect of contamination off the immediate site of concern,
For instance, sealing the surface of a toxic waste site may pre-
vent future direct human contact, but if the contamination has
affected an aquifer, the effects of that contamination on natu-
ral resources could be vast—if not entirely incomprehensible.
That enormous financial liability exposure effectively can
thwart a cleanup effort even when the parties agree what
should be done.

In the Minneapolis case, the economic aspects of the liability
issue—although small by comparison to other site cleanups—
took precedence over the question of the appropriate remedy
authorized by the potentially responsible parties. Braun Envi-
ronmental Laboratories, Inc. (BELI) was forced to file a
mechanic’s lien against the site because the developer and the
landowner disagreed over who was responsible for the detec-
tion of the contamination and the remedial process employed.
The property owner and the developer contended that BELI
went far beyond what was authorized under their contract, but
BELI countered that it did only what was required by federal

93 1,
12J. ARBUCKLE, supra note 19, at 85
“lid,
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and state law and by their contract. Because of the petroleum
contamination, the site could have greater problems than ever
imagined.!'? In that case, a $28,000 mechanic’s lien caused a
$3.6 million project to crunch to a halt because the potentially
responsible parties could not agree on who had to pay for a
site remediation to which everyone had agreed.!'® Contract is-
sues aside, this case underscores the role real dollars play in
any site remediation process. As noted above, if the petroleum
spill had affected a “‘natural resource,” financial liability could
have been enormous. CERCLA is replete with references to ec-
onomic considerations in remedy selection. These are to be bal-
anced against the protectiveness to human health and the envi-
ronment. Actually, CERCLA sections 121(b)(I1XE) and
121(b)Y1)F) specifically refer to costs of future remedial ac-
tions.!'4 As discussed previously, “how clean is clean” truly—
and perhaps unfortunately—be a matter of money.

In the case of Love Canal,!!® no mortgage lenders seem will-
ing to take the risk of financing home purchases in the area,
despite the fact that the area has been deemed fit for human
habitation, at least by the state authorities in New York,118 It
is not surprising that we would look to something as definable
as the economic impact of site cleanup when the scientific com-
munity often has little hard data on which to base risk assess-
ment. With the exception of asbestos exposure, there is a great
deal of uncertainty as to what constitutes a health risk from
exposure to an environmental contaminant.!’” Indeed, the EPA
has been criticized for employing cleanup remedies that are
unproven and of unknown value in attempting to rid the envi-
ronment of pollutants. Although the EPA is encouraged to seek
out new technologies,'!$ some critics claim the agency some-
times requires implementation of a remedial technology it has
no idea will work.!'® Even the critics, however, are not in one
camp. More than ninety government, academic, and industry
representatives, studying the subject during 1990, were unable
to reach a consensus on how available or future technology
ought to be applied at a cleanup site.'2®

1:2 See Firing Superfund, supra note 90,
sy
1442 U8.C, 88 B621(bX 1)(E). (F: (1988)
15 See Silverman, supra note 1
57d. at 524-23
1T D, SCHNARE & M. KaUTZYAN, CHEMICAL CONTAMINATION axD 75 VICTING 174 (1888)
1% Clean Sites, supra note 68, at B-12,
1 Melamed, supra note 64, at 80,
14 Clean Sites, supra note 68, at 87
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IV, Environmental Cleanup Litigation

In practical terms, site remediation may be driven more by
public perception than by either technological considerations
or risk assessment. ‘‘In setting standards, the regulator prefers
to err on the cautious side. Consequently, the public tends to
confuse remote possibility with great likelihood.”'2! In one re-
cent case, the court apparently found that to be an acceptable
position. In 1987, the New Jersey Supreme Court in Ayers v.
Township of Jackson,!% determined that even though an ex-
pert witness could not quantify the extent of enhanced cancer
risk from groundwater contamination from a landfill, the jury,
which awarded more than $15 million in damages, “‘could rea-
sonably have inferred from [the expert] testimony that the
risk, although unquantified, was medically significant,”12®
That kind of potential liability for what may be unknown risks
certainly contributes to the decision of any site remediation.
As noted in the Envir ! Law Handbook, "Obviously,
from the private responsible party's perspective, the answer to
‘how clean is clean’ can make all the difference in the world to
the most fundamental question; ‘How much do I Pay?' 7124

The author goes on to say that this kind of hysteria has
resulted in “inexorable” escalation in cleanup costs in “almost
total disregard of whether there will be further health/envi-
ronment benefits at a site.”!? Practical cleanup standards ap-
pear largely indeterminable. According to ore commentary,

The law implicitly assumes that all sites are worth the
cost of providing protection of human health and the envi-
ronment. Beyond that, there are currently no workable
guidelines for the decision maker to determine the value of
achieving higher levels of longterm effectiveness or a per-
manent remedy.'?

The only judicial benchmark we have at present is the Idarado
case, which holds that states—and conceivably private par-
ties—may intercede in Superfund cleanups to urge greater
levels of cleanup than determined appropriate by the EPA, if
they are willing to foot the bills. A state can incorporate a
more rigid standard in a CERCLA cleanup plan ‘‘provided the

e
122525 4,24 287 (N.J. 1987).

g,

184 ] ARBUCKLE, supra note 19, at 87
LA

12¢ Clean Sites, supra note 68, at 114.
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state pays the additional costs.”"'#” With litigation over CER-
CLA cleanup standards and the authority of federal and state
governments in its infancy, there is little guidance as to how
the courts eventually will determine the legal basis of “how
clean is clean.”

V. Conclusion and Recommendations
A. Conclusion

Remedy selection for hazardous waste sites will be deter-
mined by econemic considerations, relative to optimum envi-
ronmental considerations, CERCLA imposes cost liability for
site cleanup under a draconian determination of joint and sev-
eral liability.!?® In chapter 5 of the Practical Guide to Environ-
mental Law, the author contends,

Issues relating to the imposition of joint and several lia-
bility under CERCLA have been perhaps the most hotly
contested subjects of Superfund litigation. The government
has insisted that in multiparty cases, liability is indivisible
and the Government cannot be forced to bear the burden
of proving each defendant's share, 2

The Clean Sites study!® on remedies and the remedy selection
process reached one fundamental conclusion: cost of cleanup is
a reality that will determine to a large extent what remedies
may be employed.’® The question of “how clean is clean'' pres-
ently remains unanswered, but when lenders are willing to fi-
nance mortgages in Love Canal, we may have a practical—if
not esoterically acceptable—yardstick to measure the effec-
tiveness of hazardous waste site cleanup efforts.!® The direc-
tor of planning for the Love Canal Area Revitalization Agency
recently said resettlement of the area against efforts to stop it
is “sort of like the change in tide. It may be slack water, but
the motion is the other way."!®® An issue remains, however,
over what responsibility will be borne by the affected govern-
ment or private sector landowner for future health risks at a
site

' Jdarady, 916 F 2d at 1408,

15D, 81vE & F Frizdvay, supra note 13, at 119,
1874, at 119

1% Clean Sites, supra note 68

- [d. at C-7.

192 See Silverman, supra note 1, st 1391

1374, at 1581
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When parties attempt to clean up a site, they also face the
problem of overcleaning, absent some standard of safety. The
problem is acute in the chemical industry for the cleaning of
chemical containers. A professor of chemical engineering at
North Carolina State University stated that lack of clearly de-
fined standards can result in excessive of use of cleanup medi-
ums. “Without a clear definition of surface cleanliness, there is
a tendency to overclean vessels using an excessive amount of
solvent,” said Professor Christine Grant.!?* Cleaning up one
problem can create another. In New Brighton, Minnesota, the
Army and the city face an ironic problem. The United States
agreed to pay the City of New Brighton some 89 million for
CERCLA response costs involving the cleanup of water con-
tamination from a contractor-operated munitions facility in the
city.!%% Although there is now a water treatment facility in
place to decontaminate the city’s water source, tons of carbon
from the plant's filters will soon have to be disposed of as a
hazardous waste. The remedy for cleaning up the city's
water—an activated carbon filter system—has created a new
problem. Now that the contaminants from the water are in the
charcoal, what is to be done with the now-contaminated char-
coal? The city and the United States, as of this writing, are
negotiating the disposal of this newly created hazardous waste
and the replenishment of the carbon filter system,13¢

Remedy selection at present is an inexact process of balanc-
ing competing requirements for health and environmental pro-
tection against and the money available to achieve the desired
standards of environmental well-being. No standardized basis
for determining how clean is clean presently exists. The CER-
CLA statute itself states,

The President shall select a remedial action that is pro-
tective of human health and the environment, that is cost
effective, and that utilizes permanent solutions and alter-
native treatment technologies or resource recovery tech-
nologies to the maximum extent practicable %7

Another further definition of this broad language remains to
be determined, the provision effectively requires the President

194 Cleaning Vessels So as to Generate Less Waste, CHEVENTATOR, Oct. 1990, at 19,

195 Seq M. Connor, Government Quned-Contractor Operated Munitions Facilities,
181 M. L. Rev. 8 (1991)

12 Interview with Davld C. Roland, essociate private counsel to the Clty of New
Brighton, Minnesota, Mar. 22, 1981,

197 42 U.S.C. § 8621¢a) (1988).
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to balance the protection of human health and the environment
against the cost of accruing that protection, Even though it
may be desirable to try to turn Love Canal into an environmen-
tal Garden of Eden, that just may not be practical or afforda-
ble.

According to the Clean Sites symposium study,

The final remedy decision will always be subjective, but
the more specific the evaluation of costs and benefits, the
more sensible and defensible the cost-effectiveness deter-
minations will be. . . . [Tlhe alternative which achieves
the site cleanup objectives at the lowest possible cost
should be identified. Since all alternatives that meet objec-
tives will protect human health and the environment, then
this alternative represents the “floor” for the cost-effec-
tiveness evaluation. In like manner, the cost of achieving a
permanent remedy sets the “ceiling.” If there are two or
more permanent remedies, the lowest cost permanent rem-
edy should be selected.!®

That statement sounds good, but it does little to cement a prac-
tical reference for site remedy selection. The study group sim-
ply said that we should clean up the environment, but do it as
economically as possible. For the time being, hazardous waste
site cleanup remains an amorphous goal that is undefined in
practical terms.

B. Recommendations

CERCLA and RCRA requirements must remain distinct. Ap-
plication of current RCRA standards to Superfund (CERCLA)
sites for water quality, air emissions, and soil contaminants
are unworkable and entirely impractical. To create an effective
remedy selection process, the following measures should be im-
plemented:

(1) The EPA should be solely responsible for remedy se-
lection at Superfund sites. As provided by the statute,
states may intervene to require stricter standards of
cleanup if the state is willing to pay the cost.

(2) Congress should amend 42 U.S.C. § 9621(d)2XA)
(section 121 of CERCLA) to eliminate language that osten-
sibly gives states the power to insist on more stringent

i Clean Sites, supra note 68, at 43
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cleanup standards than may be proposed by the agency
without the state's assuming the additional financial bur-
den.

(3) Because of the uncertainty of injury causation from
contaminants at a Superfund site, and the unknown finan-
cial liability of responsible parties once remedy selection is
determined, the responsible parties should be immune
from any further liability once EPA selects a site remedy.

(4) Once a site has been remediated to a level that the
EPA determines to be acceptable, states should be free to
pursue further measures they may deem necessary, with-
out further expense to the site's responsible party or par-
ties.

(58) Numerical expressions of risk in mathematical ex-
ponentials should be eliminated because they are confus-
ing and patently misleading. If EPA has determined that
ninety-nine percent of the risk has been eliminated, that
should stand as a benchmark for cleanup standards.

(6) Site cleanup standards must be site-specific and for-
mulated with regard to the historic and future use of the
site.

Society often has tried in the past simply to bury its messes
or to ignore them. We have to clean up these messes, but ple-
nary federal authority over Superfund cleanups is the only
practical alternative for dealing with past problems. We
should view RCRA as the means to avoid the necessity of CER-
CLA in the future—not as a hobble on the legs of CERCLA’s
progress.
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GALILEO’S REVENGE: JUNK SCIENCE IN
THE COURTROOM"

REVIEWED BY MaJor FRED L, BorcH*

A doctor testifies that cancer of the jaw was caused by a cut
on the lip from a cardboard carton. Another physician testifies
that getting hit by an orange juice container caused breast can-
cer. Yet another medical doctor testifies in support of a
psychic who claims to have lost her ‘‘powers” after a CAT
scan. Galileo's Revenge: Junk Science in the Courtroom is
about these and other examples of scientific quackery, and
about how such bogus science has come into American courts
disguised as “‘expert” testimony. Author Peter Huber, an engi-
neer and lawyer by training, has written a humorous and in-
structive expose of “junk science” in America's courtrooms.
Military lawyers acting as trial or defense counsel or defending
the United States in civil litigation will enjoy reading his book
and, afterwards, will be more skeptical of “expert” testimony
in court.

Expert witnesses first appeared in English common-law
courts in the fourteenth century. They were not called by the
parties; instead, they were called by the court. They usually
testified on technical subjects, such as shipping or accounting.
American courts initially followed this common-law tradition
of court-appointed expert witnesses. By the late nineteenth
century, however, experts hired by the parties in a case had
replaced court-appointed experts. These hired experts ‘'were
not given a free hand to speculate; their function was to con-
vey the consensus views of their profession.” Trial and appel-
late judges in the first decades of this century understood that
the rules of evidence carefully had to limit the role of expert
witnesses. Otherwise, trials might have become ‘‘battles of the
experts’ rather than truth-finding processes.

Huber argues convincingly that the well-known case of
United States v, Frye, 293 F. 1013 (D.C. Cir. 1923), represented

* Peter W, Huber, Galileo's Revenge: Junk Science in the Courtroom (Basic Books
1991); pages 274; $2.00; hardeover.

* Judge Advocate General's Corps, U.S. Army. Instructor, Criminal Law Division,
The Judge Advocate General’s School, U.S. Army, Charlottesvllle, Virginia.
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a balance between a party’s ‘right” to call an expert and the
need to eliminate incompetent, crackpot testimony from the
courtroom. Frye held that experts were permitted to testify
only if their views were based on ideas, theories, and methods
“generally accepted” as a valid by the scientific community.

Frye set the standard for expert testimony until the 1970’s,
Huber, however, fails to explain in detail just why Frye fell
out of favor. Nevertheless, the courts over the years gave up
trying to distinguish a serious expert from a quack. As a re-
sult, the drafters of the 1975 Federal Rules of Evidence aban-
doned the Frye standard. Federal Rule of Evidence 702 simply
says that an individual may testify as an expert if he or she
can “‘assist the trier of fact to understand the evidence or de-
termine a fact in issue."” In sum, a court can permit any expert
testimony it finds helpful. The “expert” need not be a recog-
nized authority or specialist, and he or she need not show that
his or her “expert” opinions are “generally accepted.” Huber
points out that the rules of evidence ''give equal dignity to the
opinions of charlatans and Nobel Prize winners.” The result—
“‘expert’ testimony with little or no scientific validity is used
by unscrupulous plaintiffs and their attorneys to win cases.
These victories in court, however, do not advance the truth-
finding process because the fact-finder ultimately has tc make
a decision based on spurious evidence. These irrational jury
verdicts harm the rule of law and undermine the role of law in
society.

Galileo’s Revenge uses well-known cases to illustrate how
Federal Rule of Evidence 702 and similar rules are used to get
bogus science into court. For example, based on accidents
caused by the car’s "sudden acceleration,” several plaintiffs’
lawyers filed some $3 billion in claims against the maker of the
Audi 5000, Audi's experts proved that any sudden acceleration
was caused by the driver stepping on the gas pedal instead of
the brake pedal, but no one listened. Car and Driver magazine
and the Canadian and Japanese ministries of transportation
agreed with Audi. No one listened to them either. Instead, doz-
ens of self-styled scientific experts testified in court that the
Audi 5000 had a design flaw, by which an ' ‘electronic glitch’
in the computer that determines the air-fuel mix, or maybe
‘defects in the shift-linkage' " caused the mysterious accelera-
tions. The juries that believed these “experts” and the appel-
late courts that affirmed the verdicts cost Audi millions of dol-
lars in damages and settlements. Its car sales were ruined. The
plaintiffs' attorneys, however, did well financially.
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Galileo’s Revenge also looks at the Benedectin drug suits in
which “expert” witnesses claimed that the drug—manufac-
tured to treat morning sickness in pregnant wormen—caused
birth defects, The Centers for Disease Control in Atlanta, the
World Health Organization, the Food and Drug Administration,
and the March of Dimes Birth Defects Foundation all agreed
with Dow Chemical—Benedectin’s manufacturer—that the
drug did not cause birth defects. Nevertheless, "experts” con-
tinued to testify in support of claims that Benedectin caused
birth defects. Huber writes that Dow spent about $100 million
to defend against these Benedectin suits. Furthermore, Dow
took the drug off of the market. Thus, an excellent treatment
for morning sickness was no longer available. [ronically, the
Journal of the American Medical Association reported in 1890
that the disappearance of Benedectin created a ‘‘significant
therapeutic gap.” The nausea and vomiting accompanying
morning sickness can be so debilitating that it “starves the
pregnant mother's body of normal nourishment,” and harms
the health of the unborn child. The lack of Benedectin to treat
morning sickness actually may increase the number of birth
defects. Huber concludes that the Benedectin cases demon-
strate that junk science in the courtroom rewards greedy law-
yers, and hurts corporations and insurance companies. It also
can harm the physical health of cur society.

Galileo’s Revenge also examines asbestos and Dalkon Shield
litigation, and the new expert field of ‘‘clinical ecology.” Ex-
perts in this area testify in court that environmental pollution
causes ‘“‘chemically induced AIDS.” Huber's discussion of these
subjects is crisp, informative, and never boring.

Do the Federal Rules of Evidence and Military Rules of Evi-
dence need rewriting to keep bogus science out of the court-
room? Should we resurrect the Frye standard for expert testi-
mony? Huber suggests that both questions should be answered
in the affirmative. In a recent article in Forbes magazine, how-
ever, he advocates that American judges should be able to do
what European judges can do—that is, appoint their own ex-
perts. Is this practical given our adversarial system? Would
not the accused in a criminal trial always be allowed to call an
expert witness, given the “constitutional right” to present a
defense?

Military attorneys know that experts at courts-martial now
testify about varjous “syndromes” to explain victim behavior.
Is this junk science? Consider the urinalysis expert who testi-
fies for the defense that an accused stationed near New York
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City may be “‘positive’’ for cocaine because he touched paper
money in circulation there. This currency, an expert may say,
often has cocaine on it because of wide-spread drug trafficking
in New York City, and the accused unknowingly may have ab-
sorbed this cocaine through the skin pores on his fingers.
Would these assertions be legitimate expert testimony or one
expert’s idiosyncratic view?

Huber concludes that these types of questionable assertions,
which often constitute nothing more than scientific quackery,
must be banished from the courtroom. Readers of Galileo’s Re-
venge: Junk Science in the Courtroom will have a better under-
standing of the problem—and perhaps the solution—after
reading this fine book.

OTHER LOSSES*
REVIEWED BY MaJoR FRED L, BORCH**

Did General Dwight D. Eisenhower order the mass starvation
of one million German prisoners of war (POWs) at the end of
World War II? Did he and others then cover up these killings?
James Bacque claims in Other Losses that the answer to both
questions is ‘'yes.” His book, first published in Canada in 1989,
has received world-wide attention. It was featured in a British
Broadcasting Corporation documentary, and discussed in Time
magazine, in The New York Times, and on network television.
It was translated into German and was a best-seller in Ger-
many. American booksellers and publishers, however, refused
to distribute Other Losses because of its controversial content;
it therefore was not widely available in this country. It has,
however, recently been published in the United States. The
book likely will cause much excitement—and anger—among
its American readers.

Other Losses charges that Eisenhower used his power as the
head of the Allied occupation intentionally to starve to death
“‘quite likely over a million” German soldiers held in American-
run POW camps. Why? Because Eisenhower hated the
Germans, and wanted revenge for the pain and suffering they

- James Bacque, Other Losses (St. Martin's Press 1991); 170 pages plus appendices
$22.95; hardcover

“Judge Advocate General's Corps, U.S. Army. Instructor, Criminal Law Division
The Judge Advocate General's School, Charlottesville, Virginia
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inflicted on all Americans and members of the world commu-
nity.

Eisenhower did feel strongly about the German enemy. In
1943, he complained to Army Chief of Staff George Marshall
about the number of German POWs in his care. Their huge
numbers were a logistical headache, and Eisenhower wrote
that it was ‘‘a pity we could not have killed more.” In 1944, he
told his wife, Mamie, that ‘“‘the German is a beast.” Appar-
ently, he also suggested that the 3000 officers of the German
General Staff should be "exterminated.” Other Losses offers
these and other intemperate remarks as proof of Ike's murder-
ous intent.

After the war, as head of the Allied occupation, Eisenhower
took his revenge on the Germans. Presumably, he decided that
the nearly four million German soldiers held as POWs were the
easiest target. Of course, these men could not be shot out of
hand; questions would be asked. Other Losses alleges that Ei-
senhower decided to kill these German POWs by starving them
to death. The Geneva Convention relating to the treatment of
POWs, however, required that POWs receive the same rations
as Allied soldiers. Eisenhower zallegedly side-stepped the letter
of the law by “creating a new class of prisoners.,” In late April
1945, German POWs were reclassified as Disarmed Enemy
Forces (DEFs). Because the Geneva Convention did not protect
these DEFs, they could be fed much less than the 4000 calories
a day available to Allied troops. Furthermore, Eisenhower
could claim that he was doing nothing illegal in directing that
DEF rations be set at a woefully inadequate 1600-calories-per-
man per day. The German POWs would die slowly and pain-
fully from a lack of food. Disease also would take many in an
undernourished, weakened state of health. Eisenhower would
have his revenge.

How were these mass deaths to be concealed from the Ger-
man civilian population, and from Americans at home? Other
Losses charges that records of the status of DEFs in the some
200 American-run camps were falsified deliberately. Starva-
tion was called ‘‘emaciation,” and the mass deaths became
“Other Losses” on prisoner tally sheets. In this way, some one
million men were “casually annihilated” from 1945 to 1948.
No one was the wiser, until Bacque uncovered the truth. Other
Losses details this discovery in some 170 pages. It is very
troubling reading.

Can it really be true that Ike was a murderer? Could he actu-
ally have intended the deaths of a million men? Were he and
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others guilty of the greatest war crime in American military
history? These questions and more are the natural consequence
of turning the pages of this book. What is the truth?

Because Bacque claims to be the first to uncover these
crimes, his scholarship relies chiefly on original sources such
as official military documents, personal correspondence, and
interviews. Other Losses has thirty-one pages of appendices
and some 450 footnotes, which lend an aura of credibility to
Bacgue's scholarship, An individual reader who wants to ex-
amine Bacque's most damning evidence, however, will find this
a difficult task. Most footnotes, for example, refer to written
materials found only in The National Archives, The Library of
Congress, the Public Record Office in London, and the Eisen-
hower Library in Abilene. In sum, it is impractical for any
reader personally to check the historical accuracy of Other
Losses.

Fortunately, Dr. Stephen Ambrose, the head of the Eisen-
hower Center at the University of New Orleans, met recently
with a group of historians to examine the allegations against
Eisenhower. These historians first concluded “that Mr. Bacque
had made a major historical discovery. There was widespread
mistreatment of German prisoners in the spring and summer of
1946." American soldiers beat German POWs, and denied them
water. German captives were made “to live in open camps
without shelter.” They received grossly inadequate food; in
some camps, the POWs were so hungry they “made a ‘soup’ of
water and grass.”’ Little or no medical care was available. Mall
also was withheld from the POWs. “Men did die needless and
inexcusably. This must be confronted, and it is to Mr. Bacque’s
credit that he forces us to do s0.”

The historians determined, however, that Bacque's allega-
tions against Eisenhower are untrue. Eisenhower actually was
angry with the Germans. They concluded, however, that be-
cause his men were dying by the thousands, Ike’s despise of
the Germans was understandable and excusable. Similarly,
most Americans were just as angry. The discovery of German
atrocities in the concentration camps did nothing to diminish
this anger. There is absolutely no evidence, however, that Ei-
senhower masterminded the death of any German POWs, For
example, the historians agree that German POWs were reclas-
sified as DEFs. The reclassification, however, was not a result
of any sinister motive, nor was the reclassification Eisen-
hower’s personal decision. Rather, Ike’s superiors created the
DEF category because they feared a famine in the winter of
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1945 to 1946, The Allies did not have enough food to feed
more than five million POWs at the level required by the Ge-
neva Convention. In addition to the POWs, there were millions
of civilians in liberated Europe who needed food. The Allies
did not want to violate their treaty obligations, but they also
decided that it would be wrong to feed German POWs better
than the civilian population. The reclassification of POWs as
DEFs meant equal rations for both civilians and POWs, The
historians concluded that the reclassification was a sound pol-
icy decision. The historians also concluded that Bacque's figure
of one million dead is wrong. German POWs actually did die of
exposure and malnutrition. The ""Other Losses” listed in pris-
oner tally sheets, however, did not simply reflect dead POWs
who perished in the camps. Rather, they also reflected POWs
transferred to the custody of another nation, escapees and
those “old men and young boys in the militia”—called the
Volksturm—who were released without much formality from
the camps.

Those who read Other Losses may want to follow-up with
Eisenhower and the German POWSs: Facts Against Falsehoods.
To be published by Louisiana State University Press in early
1892, this book records the findings of Dr. Ambrose and the
team of historians who investigated Mr. Bacque’s charges.

Military lawyers should read Other Losses for two reasons.
First, in seeking to prove that Eisenhower was guilty of mass
murder, the book reveals that some American soldiers did mis-
treat German prisoners. These viclations of the Geneva Con-
ventions concerning the treatment of POWs will interest judge
advocates because they are actual examples of American mis-
conduct. Second, Other Losses is worth reading because it illus-
trates how difficult it is for the average reader—even those
trained as lawyers to weigh conflicting evidence—to know if a
book’s claims are historically accurate. Other Losses is proof
that the truth is not always easy to find.
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